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UNIT 1 HUMAN RIGHTS — WHAT AND WHY?

Structure

1.0 Objectives
1.1 Introduction

1.2 What is A Human Right?
1.2.1 1Zivil and Political Rights ,
1.2.2  Economic, Social and Cultural Rights

1.3 Human Rights Through The Ages

1.4 How Can All Humans Achieve Their Rights?
1.5 Responsibilities With Rights -

1.6 Let Us Sum Up

1.7 Key Words

1.8 Answers to Check Your Progress Exercises

1.0 OBJECTIVES

After studying this unit, you should be able to

¢ explain what a human right is;

e briefly describe the history of the struggle for achieving human rights;

® list the stages that a person can go through to achieve her/his rights; and

e describe the importance of handling our rights responsibly.

1.1 INTRODUCTION

Starting from October, 1998, the UN has declared that the world would devote a year to the cause
of the aged. What compelled such a declaration? Could it be because most of us normaily ignore
the needs and comforts of the old people around us? How many of us recognise their right to live
a dignified life of dignity? In this Unit, we have tried to contemplate such questions of general
human importance.

We begin the unit by trying to understand what a human right is. Then we go on to discuss why
it is important to think and talk about human rights.

In the next section, i.e., Sec.1.3, we will elucidate some efforts through the centuries help people
achieve such rights. Our aim in this section is to expose you to the important steps taken by the
world community from time to time for safeguarding human rights.

In Sec.1.4, we will try and see what practical help individuals and groups obtgin their rights.

And, finally, in Sec.1.5, we aim to spur you to tackle about the other side of the question, that
is, the responsibilities that go with rights. Most people try and ignore this aspect, because it is
easier to do so.

As you may have realised, this Unit simply aims to prepare you for a detailed study of the course
material to follow. It gives you only a brief glimpse of the entire course. We hope it will get you
started on considering some critical issues relating to your interaction with your family, the
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society you live in, and the world at large.

While going through this Unit, you will find several CYP, i.e., Check Your Progress exercises.
A CYP is meant to help you judge how far you have grasped the discussion that has gone before
it. Therefore, if you really want to take up a proper study of the Unit, you must try every CYp
as you come to it.

1.2 WHAT IS A HUMAN RIGHT?

Bani had just got back home after a very tiring day at her workplace. As she entered the door
her husband screamed at her: “What do you mean by not coming earlier? Who do you think is
going to feed me and the children?”, etc. punctuated with a lot of abuse.

How often have you come across such a situation where a person is deprived of the dignity and
the care that each human being has a right to? Such a right, which is basic to a human being’s
existence, is a human right. More specifically, human rights are what each human being is
entitled to; to allow her/his the freedom to live a dignified, secure life of her/him choice.
They include rights related to the safety of the person; the right to be free from coercion by other
individuals, groups or governments; the right to social benefits, rest and leisure; and the right to
a good basic education. There are many more such rights. But, why don’t you pause for a moment
now and try this question ?

While answering the question above, did you include the right to life and liberty? And what about
the right not to be tortured or subjected to cruel, inhuman or degrading treatment? None of these
human rights pertaining to our security should ever be violated, even in a state of national
emergency.

Now, look closely at your surroundings. Do you find that the rights mentioned above are not
violated? What about children being slapped or abused? This continues to happen to a “weaker”
person till a “stronger” person or group protests and protects them.

So, though we talk about fundamental rights that we must have, we find that people need help
from various “powerful” groups to ensure that they really have these rights.

Trying the following questions may enlighten you to think more about the points discussed so far.

Have you noticed that equality is important for effective enjoyment of human rights ? This means
that all the citizens should be treated as equals, that all should get equal protection of law without
any discrimination, and all should get equal opportunities to pursue employment in public offices.
It is the duty of the state to provide free legal aid to an aggrieved party for seeking justice in the
court of law.

In the same way, on the macro level, all states should be treated as equals. In the sence of
equality, a powerful country may oppress a weak nation.

You must have heard and read in your news paper how small countries are being treated by
stronger countries of the world. ‘



r' Check Your Progress 1

1) From your own experience, add five rights that you would considér ‘human rigHts’. to our -
list in the paragraph’ above. ‘ ' o Sk

iy
LN

2)  Anadvertisement in India for a skin cream for womeén shows a man rejecting a prospgdtive

wife because she is dark-skinned. How does such an advertisement affect a person’s hunian
rights? '

~3)  Write down § major and minor violations of human rights due to people’s prejudiccs.'Givc
a reason for picking these. (For instance, did you find these being violated very frequently?
Or, were these examples of your own rights beings taken away from you?) - S

4)  Give two examples cach of ‘inequality’ in practice in India and abroad.

There have been movements of every magnitude to protect two broad categories of human rights.
Let us consider these categories and the movements, in brief, ‘ '

1.2.1 Civil and Political Rights

As the names suggest, civil and political rights are the entitlements relating to fair and equal
treatment, to justice and political freedom and to general security. Some of them are

Freedom from slavery and torture.

The right to life, liberty and\security of person.
Equality before the law. %

Protection against arbitrary arrest, detention or exile.
Right to a fair trial.

Right to own property.

Right to privacy, family, home and marriage.
Right to seek asylum in another country.

Right to nationality.

Freedom of religion.

Freedom of expression.

The International Covenant on Civil and Political Rights (ICCPR) of 1966 protects these rights
in normal times. This means that some of these rights can be suspended in times of ‘public
emergency, which threatens the life of the nation’. Of course, some of these rights, like the right
to life, can never be suspended.



You will have an opportunity to study civil and political rights in more detail in some of the other
units of the course.

Let us now consider the other category of human rights.

1.2.2 Economic, Social and Cultural Rights

Baluis a .slightly mentally retarded adult. When his family tries to find him a job, they are told
to forget it because even completely normal graduates are wandering about jobless. Aren’t Balu

and the others entitled to earn a decent living?

The rights to employment and to a reasonable standard of living are what economic rights. They
include access to good nutrition, health and education. In fact, these rights also include

] Right to work;
L2 Equal pay for equal work; and
L Right to form and join trade unions.

Another closely linked category of rights is the right to an equal social and cultural status that |
a person or community has. To see what this means, you may like to try the following questions.

L e
Cherl Your Progress 2|

!

—

1) Consider @ Hindu male in his late twenties. His parents want him to marry a particular
fady whao 1s cxpected to bring in a large dowry. Are his and her civil rights being protected?

A wanderer, Alpha, from the so-called civilised world comes across a tribe in the interior
Cjurule. Alpha s an extremely caring and courteous person, who manages to charm the

4+ vk interesting storics, actions and gifts. After going back, he returns with other
copie Dot s country, again and again. Soon, the tribals start adopting the “more
© e ways. The tribals who don’t want to change are put under great social pressure

G .ation above, do you sec any human rights being violated? If so, which ones?
e ald you do 1f you werc a member of the tribe? What would you do if you were

i Alpha’s nation?

4)  iook at the newspapers of the week around you. Pick out from them what you think are
examples of violations of human rights. Explain why you consider them to be so.

....................................................................».. .............................................



We must remember that all our claims are not necessarily human rights. Often the term ‘rights’
is used loosely. We may say things like “I have a right to own a car” or “I have a right to buy
a dress”. The point is that you can have both of these if you have money, but they are not your
human rights. As you have seen and will se¢, -human rights are protected by the law of the
countfy, International Bill of Rights and various other national and international charters, codes,
- statutes, etc.

But, let us not forget that right to travel or right to clothing is a basic human right.

Now that you have considered what human rights are, you must have realised why they are
important for a dignified and humane existence. As you must have seen around you, and through
this unit, people have had to struggle to secure such an existence. Let us have a quick look at
the history of these struggles.

1.3 HUMAN RIGHTS THROUGH THE AGES

Looking at any particular period of human existence, can you think of even one example where
all the people of even one community were considered equal in the eyes of the law? Hasn’t some
section or the other had the feeling of injustice and unfairness? This has led to struggles for
equality throughout the world from time immemorial. (You will come across some details of such
struggles in other units of the course.)

In India, there have been several social movements for improving the condition of women, dalits,
children and other oppressed groups. However, the written laws pertaining to such changes are
traceable only from the 19" century onwards. On the other hand, the struggles for rights of human
beings in Western nations have been slowly transformed into written social norms over several
centuries. Let us list some important landmarks in the evolution of human rights up to recent
times.

‘1. Magna Carta (1215) : _
This was a treaty between King John of England and the English noblemen/who fought and
. 8ot some concessions from the crown.

2. The English Bill of Rights (1689) »
This bill was instrumental in the that introduction and enforcement of the common
principles of law like Habeas Corpus, Due Process of Law, etc.

3. The French Declaration of the Rights of Man and of the Citizen (1789)
4." The American Bill of Rights (1791)

5. The Abolition of Sati Act (1833)
Raja Ram Mohan Roy generated public opinion in favour of 'this act in India.

6.  International Slavery Convention (1926) .
In this Convention, the members of the League of Nations agreed on a definition of slavery
and pledged themselves to a complete abolition of slavery in all its forms. Forced or
compulsory labour, it was agreed, can be exacted only for public purposes. It was
subsequently adopted by the UN General Assembly in December, 1953. India is a
signatory of this Convention.
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Charter of the United Nations (signed on 26 June, 1945)

This came into force on 24 October, 1945, which is observed as the UN Day. It seeks to
strengthen universal peace through “promoting and encouraging respect for human rights
and for fundamental freedom for all without distinction as to race, sex, language and
religion.” According to Article 56 of the Charter, all the member states (India included)
must provide their nationals with a higher standard of living, and with opportunities for
social development. It also provides for cultural and educational co-operation.

Universal Declaration of Human Rights (UDHR) (passed by the General Assembly on
10 December, 1948)

The Geneva Red Cross Conventions (1949) and Protocols 1977)

These include four major international treaties dealing with improving the conditions of the
wounded and sick members of the armed forces in the battle zone, treatment of prisoners
of war (POWSs) and protection of civilians in times of war.

o

The Convention Relating "tlo the Status of Refugees (1951)

International Convention on the Elimination of ail Forms of Racial Discrimination
(CERD) (1965)

Interhational Covenant on Economic, Social and Cultural Rights (ICESCR) (1966).

International Covenant on Civil and Political Rights (ICCPR) (1966)

This Covenant, along with ICESCR, make the 1948 Declaration legally binding on the
signatory states. These states are required to open the doors for international monitoring of
human rights. The ICCPR has been signed by 121 states, and ICESCR by 123 states. The
Indian Government has ratified both these covenants in 1979.

Note: 8, 12 and 13 form the International Bill of Rights (IBR).

Convention on Elimination of All Forms of Discrimination Against Women (CEDAW)
(1979)

The signatories to the Convention agreed to pursue policies aimed at elimination of
discrimination against women. To this end, the states will take necessary legislative and
other measures to establish equality between men and women, and will repeal all such laws
as tend to discriminate against women. :

Convention Against Torture (CAT) (1984)

This came into force on 26 June, 1987. The basic idea is to protect a person against any
pain or suffering (except those that are part of lawful punishments), since individual dignity
is considered most important. There is a Committee Against Torture which monitors
implementation of this Convention. This committee obliges every country to take effective
legislative, administrative and other measures to prevent acts of torture. India signed this
convention in 1998. :

International Convention on the Rights of the Child (1989)
The Earth Summit at Rio (1992)

The World Conference on Human Rights at Vienna (1993)
In this conference, 171 states reaffirmed that the Universal Declaration constitutes a
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“common standard of achievement for all people and all nations” . They also accepted that
“it is the duty of all States, regardless of their political, economic and cultural systems, to
promote and protect all human rights and fundamental freedoms.”

The Human Rights Protection Act (1993) .
The Indian Government passed this act. It simultaneously created the National Hgman _
Rights Commission which monitors the observance and violations pertaining to our rights.

The list above includes only crucial events which influenced the scope and direction of
human rights protection. Going through the list right-up to the present tim&.as,. you may have
noticed that the focus of the movement is gradually becoming more specialised to include
specific social groups (child, women, refugees, etc). You may also have observeq »that the
issues relating to development (environment, population, social development, housing, etc.)
are being taken up seriously. '

How seriously all the nations of the world treat the issue of human rights can be judged
by the fact that all the human rights agreements registered with the UN are signed by most

of the members of the UN. Such universal acceptance is rarely visible on other issues.

Now, an opportunity for you to sit back and consider the long list you have just looked at.

Check Your Progress 3

1)

2)

3)

4)

Are the two categories of rights discussed in 1.2.1 and 1.2.2 inter-linked? If so, in what
way?

Which of the following claims is/are not a human right ? Give reasons for your answer,
a)  Right to practice your own religion.

b)  Right to have a home.

¢)  Right to travel by air.

d) A gitl’s right to study.

.................................................................................................................
.................................................................................................................
.................................................................................................................

.................................................................................................................
e e s

In the list above, you would have come across some covenants and some declarations What

is the difference between the two? Can you give analogous examples of such agreements
between several persons instead of several states?



As you may have realised, since covenants are legally binding agreements, they would contain
“measures of implementation”. This, of course, leads us to the vital question: are all these legal
and moral treaties enough to achieve equality?

1.4 HOW CAN ALL HUMANS ACHIEVE THEIR RIGHTS?

Ayesha lives in a city slum. Her parents are daily wagers. She has a brother and the two of them
‘study in a primary school nearby. Every time their parents require help in their work, Ayesha has
to stay away from school. Is this fair to Ayesha?

Now consider Ravi’s situation. He runs a newspaper in a small town. He is now in jail because
he had the courage to publish the truth about the misdeeds of the local ‘benefactor’. Has Ravi
been treated fairly? :

Both these situations, and many others from your own experience, may help you apprehend more
clearly how useful local social norms and a state’s laws are for ensuring human rights.

So, when these formal and informal enforcement agencies don’t work, who can a person appeal
to? Can a person then complain against his/her State about violation of rights given in the
Covenants?

The answer is yes if

(a) the rights violated are of a civil or political kind,

(b) the country concerned has signed the ICCPR, and

(c) the victim concerned has exhausted all legal means of redressal inside the country without
success.

A person can, then, complain to the Human Rights Committee (at Geneva) under the Optional .
" Protocol to the ICCPR. The Committee takes up the matter with the country concerned. The
country’s official comments are also sent to the aggrieved person. The Committee reports
annually to the UN General Assembly on its activities carried out under this Protocol. Regrettably,
India has not signed this Optional Protocol (April, 1999) rendering us unable to seek protection
“under this Protocol.

But then, what happens after the UN gets the report ? Can it order a country to comply with
its human rights obligations ?

The UN can, and does, intervene in certain cases. For example, if a country does not allow its-
people the right of self-determination, political rights of participation for a democratic government,
right to nationality, security of foreign nationals, etc., the UN does intervene.

The UN’s intervention can be in the form of applying moral, legal or military pressure on the
defaulting nation. But there are two major problems that come up.

Firstly, since the issues are so highly political, it can lead to extremely nasty and unfair treatment
of different nations. This is because the intervening nations are the {ive holders of veto power in
the Security Council. They are the only ones who are authorised to define grounds for military
intervention. They often have double standards. For instance, they have not taken action against
the role of Great Britain in Northern Ireland or of China in Tibet. But they have twisted the arms
of Iraq, Somalia and Haiti.
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Due to this factor, intervention is seen as and arbifrary action by a powerful state to increase its
sphere of influence. Therefore, the pressure of the world public opinion, which used to be a great
restraint on the states, has lost much of its strength.

Another problem in curtailing the violation of human rights is the acceptance of a right as such.
Some people and nations argue that the rights are relative to one’s own culture and tradition.
What is considered human rights abuse in one view, may be accepted by some nations as law.
For example, the death penalty that is still prescribed by law for some crimes in many nations
is a violation of the right to life according to western liberal and most other human rights activists.

In Units 2 and 3 you shall read more about this.

In spite of the problems mentioned in this section, you have studied about some consensus havi,ng
been achieved in the world about human rights. Of course, the struggle continues.

Let us now consider an aspect of human rights that is as important as achieving our rights.

1.5 RESPONSIBILITIES WITH RIGHTS

Throughout this unit, you have read about our basic entitlements and how we need to fight for
them. But, what if a man comes up to you, and slaps you hard, saying that it is his right to do
so — freedom of expression? This brings us to the other side of the question, which is equally,
if not more, important. Do we have the maturity to handle our rights respdnSibly? Do we have
the tolerance and honesty to allow everybody a fair deal? I do have the right to property, but not
to steal somebody else’s. I have the right to my beliefs, but not to harm another person for their
beliefs.

So, if you believe that you are entitled to basic human rights, then so is each individual. F ighting
and getting my human rights also means that I must be fair to others in my family, in my
community, in the world,

Being fair to others, and tolerant of others, is not at all easy, as you must have seen from your
own experience. This is true at so many levels. How often have you wanted to tape the mouth
of a person who disagrees with you? At another level, what do you do if your child wants to
marry a person from another caste or religion? The following exercise will help you go deeper
into the issue. '

Eheck Your Progress 4

1) Give an example of what one group considers a human right violation and another group
disagrees.

.................................................................................................................
. R P

2)  What are cultural rights? And how are they protected.

11



.3) " Discuss the situations given below in terms of rights and responsibilities:
1) Mala lives in a remote village. The panchayat won’t allow her to divorce her husband who
beats her and the children regularly.

ii) Ramuisa 12 year old worker in the fields of Aslam Khan. He is not paid any wages. SO,
he is unable to help his family to pay off a debt, though he has a room to stay in and gets
two meals a day.

If you’ve thought over the contents of this section, you would agree that there needs to be a
proper balance between rights and responsibilities. This could happen if each of us, and our
communities, tries to accept and understand each others’ needs and points of view.

We shall study in detail the points caised in this unit in the rest of the course. For now, let us
take a brief look at the issues touched upon in this unit. '

1.6 LET US SUM UP

In this unit, we have covered the following points:

.- The meaning of ‘human right’. _
2. What civil, political, economic, social and cultural rights are, with several examples of
each.

3. A brief look at human right movements in the last thousand years. We have particularly
stressed on important developments in the world since 1945. _

4. What measures individuals and groups can take recourse to for achieving their rights.

5. The importance of responsibly handling our rights.

1.7 KEY WORDS

Civil " Pertaining to the private relations among citizens.

Covenant A mutual agreement. . .
Declaration A written affirmation, which is morally but not legally binding on the signatories.
Convention  An agreement between the signatories that is legally binding on them.
Protocol A treaty that revises or adds to the provisions of an earlier treaty.

1.8 ANSWERS TO CHECK YOUR PROGRESS EXERCISES

Check Your Progress 1
1)  For example, the right to vote. You can think of several other rights if you look at your
: situation and that of your society.

2) Does it discriminate on the ground of colour of the skin? Also, note that the right to marry
and found a family is a human right (Art. 16 of the UDHR). Find out, where else in the
covenants (in the next block) the right to marry is mentioned. What happens to the dignity
of the girl?
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3)

4)

Some major ones are untouchability and gender-based discriminations (like women being
paid lower wages), which you should add to this list. Think for yourself how these social
evils represent denial of human rights. An example of a minor violation could be being rude
to your family members. For other minor violations, look around you in your family,
neighbourhood, workplace, cultura] meetings. Of course, this doesn’t mean that major
violations don’t take place in one’s home or neighbourhood.

In India: untouchabiiity_, female infanticide.
Abroad: racial discrimination (black and white), and nuclear inequality (haves and have-
nots). There are several others that you could add.

Check Your ProgreSs 2

1)

2)

3)

4)

The common practice of giving and receiving dowry is a punishable offence under the
Dowry Prohibition Act. Even then, as many as 2435 dowry-related crimes were registered
in 1994, according to Crimes India Data. Depending on the nature of the crime, the
criminals receive punishment. But the Orissa High Court struck down the circular of the

‘Govt. of Orissa which asked for handcuffing the mothers-in-law and leg-shackling the

sisters-in-law in dowry death cases, in its decision in May 1995 on the petition filed by the
Orissa branch of the People’s Union for Civil Liberties. Why? Because such practices also
amount to torture which cannot be inflicted even on the prisoners. The latter have a Tight
to freedom from torture (ICCPR7).:

Yes, according to various provisions in ‘the -International Bill of Rights enéouréging
political participation. Voting is meant for the adults; in India for the adults 18 years of age
or more. Children below that age therefore, cannot vote. Why do you think this is so?

If Alpha is not resorting to any inhuman or coercive methods, there is nothing wrong in
his encouraging the tribals to reform themselves. The tribals, on the other hand, are only
improving their human right conditions by adopting the ‘more civilized’ ways. Both Alpha

~ and the tribals are gaining by such moves. The tribals, who are not willing to change, must

not, however, be brought under coercive pressure.

We come across stories of wife-beating and forced child-labour is the news papers quite
frequently. Both of these are cases of human rights violation. It is so because the beating
of a wife robs her of her dignity as a woman, as a human being. Rémember our Constitution
does not discriminate between two persons on the basis of sex. In the case of a child (of
14 years or less) being forcibly engaged as labourer, he is being deprived of his right to

education and a decent upbringing as a child.

Check Your Progress 3

1)

2)

If you are a slave, can you rightfully claim equal wages? Since all human beings are equal,
they have a right to draw equal wages ~ men or women. What happens to your right to.

 health, housing, clothing etc. if your right to food is denied (all of them are social and

economic rights)? Often, arrest of trade union leaders and subjecting them to inhuman
punishments in jail violate a series of human rights. Build an argument in favour of the
trade unionist’s human rights to show hoW'the civil (1.2.1) and social rights (1.2.2) are
inter-dependent. ‘

Why? Right to travel or move is a human right. It is recognized, and therefore enforceable
by law. However, the claim to ‘travel by air’ does not have the same force and, therefore,

it is not a human right as such. But when this claim to travel by air is denied on
discriminatory grounds for arbitrary reasons, it becomes a case of human right violation.

13



3)

4)

Check Your Progress 4

1)

2)

3)

14

Discrimination against an Indian citizen is prohibited on grounds of religion, race, caste,

_sex, desert, -and place of birth.

They must not come under any category of human rights enshrined in the International Bill
of Rights or Part III, Part IV and Part IV-A of the Indian Constitution and various court
judgements pronounced on them. You will come to know about them later.

A ‘covenant’ is legally binding on the signatory states, whereas a ‘declaration’ is morally,
but not legally binding on its signatories. Look for other examples.

For example, whereas Islam believes in punishing thieves with ‘amputation of hand’
western liberalism considers it an act of torture and against human rights endorsed by the
world body.

In the expression “Economic, Social and Cultural Rights” (ICESCR), mostly the focus has
been on the first two. Cultural rights are very seldom referred to. Cultural Rights refer to
“creative, artistic and scientific activities” in a narrow sense and to the “totality of values,
knowledge and practice” in a broad sense. Right to education, right to information, impact
of globalization eic. are the topics which come under its scope. Article 27 of the UDHR
provides for “a right to participate freely in the cultural life of the community”. United
Nations Education and Social and Cultural Organization (UNESCO) is the concerned UN
body ‘which takes various initiatives in this field. Notable achievements in this field are the
Universal Copyright Convention (1971), Convention against Discrimination in Education
(1960), and Convention concerning the Protection of the World Cultural and Natural
Heritage.

(i) Is Panchayat encroaching upon Mala’s right to divorce? Freedom from torture is
more important than living together under a panchayat in such deg_rading conditions
of existence. - ,

(i) Is Ramu getting a wage according to the minimum wages Act? Is his salary on par
with (i) the work extracted from him and (ii) the wages drawn by others doing the
same work elsewhere? Is he also free to leave Aslam Khan’s fields for attractive jobs?



UNIT 2 ARE HUMAN RIGHTS UNIVERSAL?

Structure

2.0  Objectives

2.1  Introduction

2.2 Cultural Differences

. 2.2.1 The Right to Life

2.2.2 Rights through Different Cultures
2.23 The East Asian Challenge
224 Use and Misuse of Culture Relativism
.2.2.5 How Universal are Human Rights?

2.3 Universality in Practice
24  Let Us Sum Up
2.5 Key Words

2.6 Answers to Check Your Progress Exercises

2.0 OBJECTIVES

After studying this unit, you should be able to
® explain the argument of cultural relativism;.
® give examples of different definitions of human rights in different cultures;

® know that human rights are universal but cultural peculiarities need to be recognized in
accepting their universality.

The group that argues that human rights are based on Western values are called cultural
relativists. -

21 INTRODUCTION

In the previous unit you studied about certain rights that a person is entitled to, by virtue of being
a human. You also discovered that not everybody can take these rights for granted. One reason
for this is that all countries may not agree as to which rights are human rights. In this unit we
shall examine several arguments related to this issue.

We shall begin by seeing, through examples, whether people in different cultures have different
views about what constitutes basic human rights. After that, we shall consider whether all human
rights are practised in societies that accept the UDHR. By the end of this unit, we hope that you
will have led you to question many of ‘your acceptances and prejudices about the actions of
various cultures.

2.2 CULTURAL DIFFERENCES

In the previous unit, you read about the Universal Declaration of Human Rights. It consists of
30 Articles, and about 180 of the 200 member nations have signed it. Does such a large
acceptance really mean that it is universal? Do all the countries that have signed it accept all its
Articles fully? Do the ones that haven’t signed it reject all the Articles? If so, why? And, if not,
why not? Let us think about this question.
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Some countries believe that the statements in the UDHR are based on a very modemn Western way
of life and thinking. They go on to argue that other cultures, like ancient tribal cultures or Oriental
cultures, have customs that may clash with the ideas and the Articles given in the Declaration.
For example, let us consider Article 5. This says that ‘No one shall be subjected-to torture or to
cruel, inhuman or degrading treatment or punishment.’ : '

Article 7 of the International Covenant on Civil and Political Rights goes a step further since it
includes the following clause: ‘In the particular, no one shall be subjected without his-free consent
to medical or scientific experimentation.’ : '

As you know, ‘tortfire’ is any planned cruel, inhuman, degrading physical or mental treatment.
However, you will find that in certain cultures the punishment for a person found guilty of
stealing is the removal of her/his right hand. This action is considered to be the right of the person
whose goods have been stolen. So the people of that culture consider it a human right. But it is
considered to be torture, and hence, unjust by the United Nations.

" Take another example of what is accepted as torture by some and not by others, namely male and
female circumcision. The Western world thinks that male circumcision is good for health related
reasons. But many people in the Asian world do not agree. On the other hand, female
circumcision is a cultural tradition (not on health grounds) in many African nations. This act is
considered barbaric and reprehensible by the ‘civilised’ world. (Interestingly, in recent years,
several African countries have passed laws against female circumcision.)

By presenting these examples, we are trying to show you that there is place for debate and

argument in accepting some rights as universal. Trying to answer the following questions may
make you more aware of these contradictions. '

2.2.1 The Right to Life

"“What you have just seen is that certain cultural traditions and practices are not in line with the

views projected by the UDHR. At least, that is how it appears. But, there is a little known fact
which is, however, of great importance. Before creating the UDHR, the UN appointed a -
committee to see which, if any, human rights were considered fundamental by the different
cultures of the world. The committee sent a detailed questionnaire to philosophers, historians,
politicians, and thinkers around the world. Replies came in describing what different cultures
consider to be human rights. Now came the surprise! They found that the list of basic rights and
values that they received from all these diverse cultures were essentially similar. For instance, the
basic right to life is a value shared by all cultures. As you will see in Block 2, most of the n'ghts
stem from this right. So, all the cultures would agree that most of the rights listed in the UDHR
are necessary for a decent, dignified way of life. It is only a question of how each cultural group
interprets these rights. The difference lies in this aspect.

The different human rights cannot be separated from each other. They form among
themselves a harmonious whole. It is the universal harmony that ultimately counts.

2.2.2 Rights through Different Cultures
“The ‘culture-dependent’ debate shows up in different ways. Sometimes it takes a religious garb
(for example, that human rights are Christian values, and therefore not valid in Islamic states).

Sometimes the debate is in the garb of Asian cultures versus European nations, as the following
discussion shows. :
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In Hindu philosophy, ‘dharma’ is perhaps the closest word to ‘human rights’. Actually, dharma
has many levels of meaning: law, norms of conduct, truth, right, ritual, justice, morality, destiny,
religion, and more. ‘Vasudhaib kutumbakam’ (the world is our family) is the underlying
philosophy. In particular, this philosophy says that rights are not confined to humans alone;
animals and plants also have such rights. (In fact, this is part of the Jain philosophy too.)

Human rights are not rights only; they are also duties, and both are inter-dependent (as we
have discussed in Unit 1). '

As you can see, Hindu philosophy looks at society and the universe as a whole. This differs from
the Western view of the ‘individual-based’ notion of human rights. In fact, most Asian societies
reject the individualistic approach to human rights. The Buddhist doctrine, for example, does not
accept the concept of life based on the self or ego. It emphasises the holistic nature of things.

If you look at studies of African and Latin American cultures, you will find the same stress on
group rights rather than the rights of individuals. Another source of major differences involving
community rights versus individuals rights is the right to own private property. The UDHR has
listed this as an individual’s right. This has met with strong opposition from societies in which
property belongs to the community as a whole. According to them, the Western world is trying
to impose free enterprise and capitalism on the rest of the world by calling property owneréhip
a fundamental human right.

In fact, there is a very strong feeling in all these cultures that it is more important to improve the
quality of life of the social group as a whole, rather than that of individuals, Giving priority to
individuals is thought of as creating a selfish, aggressive and competitive society.

What you have just read is a cross-section of views on human rights in different cultures and
traditions. Would you agree that the Third World’s views are clearly against human rights based
on aggressive. individualism? Think about this, and then try and answer the following question

Check Your Progress 1

1)

2)

3)

According to the Hindu laws of inheritance, a daughter is not entitled to any share in
ancestral wealth, while a son is. So, in effect, when a man dies it can and does happen that
a daughter inherits only a third or less of what a son gets. In what ways does this situation
violate the rights we have mentioned in Unit 1?7

Consider some practices (based on social customs) of your community. Which of them are
not in agreement with the rights given in Unit 1, and why? '

‘Asian_cultures are not opposed to the notion of rights.’” Elaborate on this statement by
giving suitable examples from their beliefs.
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4)  ‘One should not, and cannot, think of the human rights standard and models of certain
countries as the only proper ones and demand that all countries comply with them.” Do you

agree or disagree with this statement? Why?

Arthur Schlesinger Jr., should prove both refreshing and instructive.

As a historian, I confess to a certain amusement when I hear the Judeo-Christian tradition praised
as the source of our (Western) concern for human rights. In fact, the great religious ages were
notable for their indifference to human rights in the contemporary sense. They were notorious not
only for acquiescence in poverty, inequality, exploitation and oppression, but for enthusiastic
justifications of slavery, persecution, abandonment of small children, fortune, genocide.

2.2.3 The East Asian Challenge

The opposition to the UDHR discussed above has gained force in recent years. It is known as the
‘Asian Values Debate’ or the ‘East Asian Challenge’ because the arguments are mainly put
forward by China, Indonesia, Malaysia, North Korea, Iran and Singapore. In fact, the Bangkok
Meet of the NGOs on the eve of the Vienna Conference, and their Declaration on Human Rights
in 1993, is usually considered to be the beginning of the East Asian challenge.

Extending the debate Prof. Panikkar, a human rights philosopher, argues that the notion of
human rights is a Western concept. Yet he also argues that these human rights are very necessary
for a decent life in the modern world. What he and other scholars believe is that these rights need
to be adopted and adapted to different cultures. Regarding this matter, the Bangkok NGO
Declaration stresses that the world can learn from different cultures and draw lessons from the
~ humanity of these cultures to deepen respect for (universal) human rights. Different cultures
should be allowed to co-exist and their positive aspects must be respected by all. But, the
Declaration goes on to insist, those cultural practices which go against universally accepted
“human rights, including women’s rights, must not be tolerated.

As an example of adaptation, the Islamic Council of Europe (London) prepared a document called
the Universal Islamic Declaration of Human Rights (UIDHR). This is based on the values and
principles of the Quran and the Sunnah. Like the UDHR, the UIDHR also recognises the right .
to privacy, the right to freedom of movement and residence, the right to use one’s own culture
and the right to freedom of religion. In this context, it is interesting to learn what Mohammed
Kamali gathered from a brief survey. He found that ‘even though Muslim jurists never articulated
a precise definition of human rights, Islamic law was not only cognisant of these rights (haqq)
but it even developed other more comprehensive and precise concepts such as hukkum (order or
legal decisions of God) which subsumed the former.’

Here is a question for you to ponder over:
In the following section you will have the opportunity to learn a little more about ancient

traditions and what they have to say about such humanitarian objectives. (The major points
highlightcd below have been taken from Prof. B.K. Roy Burmon’s research.)
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e  The rock edicts of Ashoka (in the 3rd century BC) proclaim the emperor’s concern for the
- well being of the hill-dwellers. This line of thinking which shows concern for the
disadvantaged people runs through all the ages and has produced bold advocates like
Jyotiba Phule, Periyar and Ambedkar in the recent years. Manusamhita forbade the king

from misbehaving with the wife of the defeated enemy.

° In various chapters of the Quran, female infanticide has been condemned, and freeing a
slave has been praised as an act of great merit. In fact, the Prophet himself had hundreds
of slaves freed and allowed, after conquest, Christians and Jews too pursue their own faith.

. In China, Confucius laid the foundation of ethics in social relations. Chinese cultural
traditions emphasized the importance of living together with dignity and happiness.

° Ancient Roman laws required minimum ‘horror of the sword’ to be used to conquer enemy.
Christian churches in early days ‘prohibited the use of cross-bow in war as it was deadly
and odious to god’.

) In tribal societies, even today, rape of women is unheard of.

2.2.4 Use and Misuse of Culture Relativism

Let us now go back to the cultural relativists. There is one important aspect of the issue that we
have not yet discussed. Can this argument be misused by people for their own ends? For instance,
if we are talking of Asian values, who was upholding these values when the Chinese government
shot down hundreds of students demonstrating for democratic rights in Beijing? Were the students
less Chinese than the rulers? Often ruling classes indulge in their power games under the guise
of culture. People in power use the cultural-relativism argument to justify political repression and
restriction of rights.

Of course, this is not always so. In Japan the people choose to exercise their political rights
according to their culture, and opt for a one-party system without any force by the government
or by law.

It should now be clear that there are various dimensions of cultural relativism and for a better
understanding deserves close examination. Here is a question that may help you to do so.

2.2.5 How Universal are Human Rights?

So far, we have discussed examples of how people of various cultures who do not accept the
UDHR definitions protect certain rights in their own way. The question now arises whether the
countries that do accept the concept and history of human rights, as given in the UDHR, follow
them in practice. This is what we shall consider in-the next section. But before that let us try to
answer the questlon asked in the title of this unit: Are human rights universal?

The answer without doubt is yes. Nevertheless, the following factors and implications should be
noted:

Both the UN sponsored international conferences on Human Rights at Tehran (1968) and at
Vienna (1993) have underlined the universality of the human rights. The Vienna Declaration,
coming after 25 years, represents a global consensus on the nature of human rights. This is an
agreed opinion of the world.

19



The first paragraph of the Vienna Declaration states without ambiguity: “The universal nature
of these rights and freedoms is beyond question.’

The whole of the fifth paragraph is devoted to this question which, in the words of the
Declaration, states:

All human rights are universal, indivisible and interdependent and interrelated. The
international community must treat human rights globally in a fair and equal manner, on
the same footing, and with the same emphasis. While the significance of national and
regional particularities and various historical, cultural and religious backgrounds must be
borne in mind, it is the duty of states, regardless of their political, economic and cultural
systems, to promote and protect all human rights and fundamental freedoms.

These provisions of the Vienna Declaration lead to the following conclusions:
®  They state once and for all that dignity is the common basis of all human rights.

L They proclaim the universal character of those rights.

] Howetver, important to note is a need for taking note of national and regional peculiarities
-and of various historical, cultural and religious heritages as we accept the universal nature
of the human rights. ’

2.3 UNIVERSALITY IN PRACTICE

In 1998, the world celebrated 50 years of the UDHR. Many conferences and campaigns were
organised. Most nations passed resolutions to improve the conditions of people in their country
and to help people get their basic civil, political and economic rights. But how much of this is
actually practised?

Let us look at our own country first. India passed the Protection of Human Rights Act in 1993.
In spite of this and the fact that India has signed the IBR, people of a particular caste or religious
community in India are being killed by people of other groups. Almost every week you can read
about such incidents in the newspapers. We leave it to you to decide whether the government has
done much to prevent them. '

What can a country, especially one that has signed the ICCPR or the ICESCR, do to make these
universal rights availabe to its people? The economic rights, of course, would depend on the
resources that a nation can muster. But what about the civil and political rights? According to the
Vienna Declaration, poverty and backwardness cannot be offered as reasons for not subscribing
to the universal nature of human rights.

Check Your Progress 2

1) Ramesh is a police constablc. His superior in the police station orders him to thrash a thief
soundly. He feels bad about it, but follows the orders given to him. Docs he follow orders
because his culture teaches him to do so? How would you react if you were in Ramesh’s
place, and why?
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2)  Can you give an example of a custom from your culture which should not be tolerated
according to the Bangkok NGO Declaration?

3)  India is one nation that consists of several cultures. How should the goverhment enact laws
so that the different cultures could adapt human rights to their situations? Take speciﬁc
laws and cultures of some different regions to illustrate your answer. -

4)  Poland is part of the European Union.  The Union wanted to help Polish women who were:
trying to escape domestic violence by providing them with shelters. The Polish Minister for-
Family Welfare blocked this move, saying that giving this help could encourage family
break-ups! Discuss this situation in the context of the practice of human righté.

You are now aware that there are many cultures which, under the guise of tradition, violate basic
human rights. But such practices are not restricted to ‘traditional’ societies alone. Even the so-
called liberal and developed Western societies are not completely blameless. Switzerland did not
grant women the right to vote until 1971. The United States formally and legally started trying
to integrate the Afro-Americans into mainstream society only since 1964. Extremist groups like
the Ku Klux Klan, infamous for behaving violent towards the Afro-Americans in Southern States
of America, are still active. Most countries that have signed the UDHR allow capital punishmen
to be given for certain crimes.

It is now time for you to consider other violations of basic rights.

From the preceding discussion you may have got the impression that human rights is more talk
and less or no action. Fortunately, this is not true. Much effort is being made, as you will see
while studying this course as well as by observing and reflecting on events around you and the

globe.

Nevertheless, we do need to see what more can be done, particularly in our own cultural context.
The next question should help you focus more clearly on this issue.

Check Your Progress 3

1) List one instance each of social, political and economic human rights abuse being done in
our country. (Note that India has signed the IBR.)

2)  ‘India believes in freedom of expression, but many Indians do not.’ Give instances to
support this statement.



3) The UDHR says that it is a human’s right to move frecly between nations. Then why does
every country in the world have restrictive immigration laws?

4)  List 5 things that you can do to improve the human rights record of your hore.

We can look at the culture relative argument fhusly:

Human rights represent an emérging modern phenornenon, a continuing struggle to fulfil a
universal aspiration arising largely from innate human values. These values are (i) respect for
human dignity, and (ii) an awareness that we all belong to the human species without discrimination
or exclusion. : : ' '

But we cannot forget that human society is a composite whole made up of diverse cultures and
‘communities. Universality of human rights must, therefore, take into account the cultural
differences of human society. However, such cultural peculiarities are neither absolute nor static.
It is not surprising, therefore, that international law and behaviour are increasingly recognizing
the importance of the struggles for protection and promotion of human rights all over the world.

24 LET US SUM UP

In this unit, we have made the following points about the practice of human rights: »

1. When it is said that human rights are universal in character, it means that they should be
applied throughout the world. '

2. We need to anchor any discussion and understanding of human rights within the tradition

' of the people concerned. As the noted Islamic scholar Abdullah Ahmed An-Naim says,
a group needs to take the International Bill of Rights as the point of reference, go back to
its traditions and try to adapt the ‘existing human rights standards’ in reference to those
traditions. '

3. The cultural difference in defining what basic human rights are can be used positively or
misused.

4. Even developed nations, on whose philosophical and poiitical beliefs the UDHR has been
framed, do not have a clean record of upholding human rights.

5. Human rights are universal. They, however, become meaningful in the course of recognizing

cultural peculiarities to the extent that they express universal aspirations for human dignity
and do not seek to impose their versions on others.
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'KEY WORDS

2.5

Universal which is applied throughout the world.

Cultural relativism  the principle that argues that human rights are based on western values.

Holistic one who believes that the fundamental principle of the universe is the
creation of wholes, or complete systems.

Circumcision the act of cutting off the foreskin.

East Asian Challenge so known because the arguments are mainly put forward by China,

Indonesia, Malaysia, North Korea, Iran and Singapore.

2.6

ANSWERS TO CHECK YOUR PROGRESS EXERCISES

Check Your Progress 1

1y

2)

3)

4)

‘Mitakshara’ and ‘Dayabhaga’ are two (major) legal doctrines which have governed
property inheritance practice in India. Though they are dated around 12th century AD, their
influence can be noticed in actual practice even today.

According to these doctrines, a daughter cannot be a coparcener (a joint heir with her
brother/s) in ancestral wealth. This discrimination in property rights continues despite the
contrary provisions of the Hindu Succession Act of 1956 which enables sons and daughters
to enjoy equal inheritance rights. The proverbial gap between the ‘written words and the
actual practice’ is the basis for growing gender inequalities in the country. Some states
(Kerala, Andhra Pradesh, Tamil Nadu, Maharashtra and Karnataka) have introduced
progressive amendments to check this social evil; but denial of equal rights to Hindu

‘women in property inheritance is rampant. It is a major source of related human rights

violations of women and girl-children in traditional family set-ups.

The above case is one example. Other areas where social customs and practices conflict
with the fundamental rights given in the Indian Constitution are untouchability, child
labour, varied forms of gender inequalities, etc. Choose one area and develop the argument
to show the contrast.

Most Asian cultures, as well as non-Asian ones, seek to promote moral education which

- embeds human rights education. These precepts teach love for humanity based on trust and

innate goodness. The basic objective is the betterment of humanity. In so far as they are
not based on dogmas and doctrines, every religion also aims towards this goal. Moral
education and religious education seek to introduce learners to moral principles and ideals
‘which are alien to none and native to entire humanity’. They in turn are formalized into
certain codes of conduct which have been incorporated into tribal and societal law.

Analyse your belief system and check for yourself whether some beliefs are not conversant
with the humanitarian principle noted above. It is possible that some beliefs do.not really
agree and in these cases, one can afford to be flexible in adhering to them. Some cultures
may condone the practice(s) of slavery, torture, bonded labour, polygamy, Sati, dowry, etc;
but would you support those traditions even if they are yours?

The guiding code of conduct of most cultures/traditions are the moral/religious principles

of love, mutual trust and co-existence. It is therefore imperative that we follow the tenet
‘live and let live,” only making sure that all people enjoy human dignity. As Sir Arthur
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Schlesinger Jr points out, no culture (or religion, for that matter) is inherently superior to
others. ' ‘

Check Your Progress 2

1)

2)

3)

b)

4)
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the Universal Declaration of Human Rights.’

There should actually be no dilemma involved here; any “torture’ or ‘degrading punishmént’
is a clear denial of human right whatever the social customs or professional culture may
be. :

The following path-breaking decision was made in the case of Filartiga Vs Pena in which
a US court ruled against a military comm_ander_(Pen-Iralg) for torturing and murdering a

‘high school student (J. Filartiga) in Paraguay:

‘Official torture is now prohibited by the law of nations. This prohibition is clear and
unambiguous and admits no distinction between treatment of aliens and citizens. This
prohibition has become part of customary international law, as evidenced and defined by

According to the ‘Filartiga principle’ which evolved out of the above decision and has
been sanctified by worldwide practice, torture is universally prohibited in all circumstances.

Some common éxamples belong to practices which affect dignity of women. To note a few:
dowry, deénial of education, lower wages, discrimination on basis of gender, etc.

- Here again, the dilemma (between the nation-state and the composing cultures) can best be

resolved through the following means:

~ Drive out (through a ruthless process, if need be) all those dogmas and doctrines which

promote sectarian demands, while at the same time;

Remain respectful to, and create space, if needed, for accommodation of free social and
cultural practices, by struggling social groups.

In a more unitary than a federal set up like ours, rigidities at the centre may have to bow
to the pressures of humanitarian forces and establish minimum standards and social security
necessary for the people to enjoy their basic human rights. In an economically weak nation
like ours, socio-economic and cultural rights are as, if not more, important than civil and
political rights. Human miseries are caused more by poverty, unemployment and various
other social maladies like communalism, caste violence, etc than by political repression and
authoritarian misrule, though bothl are inter-connected and inter-dependent, as can be
testified by evidences from developing countries.

Hint: Women here are victims of domestic violence, their dignity compromised, free space
(to exercise their right) denied to them owing to ‘societal’ violence. The European Union
offers. to provide help. Is this development not more welcome than the decision of a
Minister (who is an influentjal product of that same society responsible\for generation of
violence) to block the move on the grounds of breaking up of a traditional institution like
a family? While the family is the foundational building-block of society, if this traditional
institution is exposed to negative pressures, the responsibility for such a situation as well
as the need to rectify it belongs to the political rulers.



Check Your Progress 3

1y

2)

3)

Social: Family and domestic violence
Political: Forcibly preventing voters from casting their ballots
Economic: Protection against unemployment

Human rights violations in this sector of ‘freedom of expression’ have a vast range and
variety. It begins with one’s family and school where opinion-sharing on an equal basis of
participation is seldom encouraged. At the other end, global flow of information is highly
one-way, mostly from the North to South. Many of us in the developing and dependent
countries may be using information manufactured elsewhere. More direct cases can be
found in press censorship imposed by the political class as well as the press owners. India’s
National Emergency of 1975 is notorious for gagging the press.

To the extent that this statement is true, one can say ihat states are sovereign and they feel
more concerned about their own people and national groups than for the international
community. But countries with vast natural resources and less population are more lax on
immigration e.g. Australia, Canada, etc. This, however, is not a direct indicator of these
countries becoming more international than national. Truth lies in the unpleasant phenomenon
that trade and economic development occupy distinctly top priority over the shibboleths of
human rights, as can be seen in the trade relations of the USA with Peoples’ Republic of
China. Many, therefore, have been complaining, and rightly, that human rights has become
a convenient plank for foreign policy (see section 4 of Unit 1 for further discussion).

In inter-active behaviour,

no recourse to repression of opinion, particularly of women folk and girl-children
respect differences of opinion

no beating of women, children or servant (s)

no engagement of domestic help, certainly not of child labour

respect for the elderly members.
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3.0 OBJECTIVES

After studying this unit, you should able to :

e learn the developments in the international relations in the background of which the World
Conference on Human Rights took place at Vienna, in 1993;

® know various provisions of the Vienna Declaration and Programme of Action which
represented a consensus reached at the global level;

® appreciate limitatiohis of this global endeavour; and

e clérify for yoﬁrself, distinct contributions of the World Congress to the promotion of the
cause of human rights.

3.1 INTRODUCTION

In the earlier units you read about what human rights are. We looked at several examples and
found how difficult it is to ensure that people are allowed to live with these rights. You would
have cited examples of violations in different cultures. You would also have thought about
various ways in which the basic rights can be ensured to human beings. As you might have seen,
the problem of ensuring human rights is common to all cultures, all nations, all societies. So, it
seems reasonable to expect that all the nations in the world unite together to take some common
action and solve this problem. This unit looks at the outcome of the foremost world strategy for

a global consensus on human rights. '
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32 THE NEED TO THINK AND ACT

Read the following poems aad try to understand:

Poem I

Am I a bonded labourer ?

Am I to be sold daily

Only for this house ?

Work, work and more wcrk

From moming till night

Tell me,

Is there nothing else

To life ?

(From “Dilemma” by Bidyut Prabha, translated from Oriya by S. Mohanty

Poem II

The sweetest

And best

Of all symphonies is not

Songs of mehfil

Nor the strc:ams

Which flovs through hills

And seas

Nor through cuckoo

It’s the symphony of laughter
Anywhers, of everyone

Fetters and shackles of the wrist
This is the symphony of those fetters and shackles
Breaking down.

(“The Joy of Freedom” from “Child labour in India” by Lakshmidhar Mishra)

The strong feeling of pain and despair expressed in Poem I above is common to all the groups
of the under-privileged. There is a sense of deep frustration. People ask themselves and others if
there is any hope, if anyone will act to build a better society. All these voices, over a period of
centuries have made an impact (slowly though) on national and intermational bodies.

Do you hear the sound of “fetters and shackles” breaking down in Poem II? There is hope. There
is joy of freedom waiting in the wings for everyone of us. We only need to act. There are Human
nghts Know them, defend and promote them.

33 THE WORLD CONGRESS

After the Second World War, international relations followed the logic of power politics. This
was the age of Cold War and the world was divided into two major blocs. One group of countries
was allied to the United States. While the other block was allied to the USSR. Both USA and
USSR were regarded as super powers and were competing for dominance in the international
arena. This was a divided international system, described as bi-polar, and a large number of
countries of the developing world did not want to align themselves either with the USA or the
USSR. They wished to retain their independence. They remained non-aligned, and formed
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themselves into Non-aligned Movement (NAM). As you know, Indlia is a leading member of the
NAM.

One of the major international developments of the 90°s was the collapse of the Soviet Union,
after which, the world became dominated by a single centre of pow er, namely the United States
of America. The world now became ‘unipolar’. As the competition for hegemony was over, the
way now opened for contemplating other issues. of global interest .and concern. It was in this’
context that the need to promote awareness about human rights, and effective mechanisms for
their implementation were felt necessary. Human Rights thus came to occupy a prominent place
in the international agenda.

The first World Conference on Human Rights was held in Tehran in 1968. Though the Tehran
Conference affirmed the principles contained in the Universal Declaration of Human Rights, 1948
(about which we read in the previous units), it was not until World Conference on Human Rights
at Vienna in 1993 that human rights assumed an authoritative meaning and force of implementation.
A World Plan of Action was prepared. The VIENNA DECLARATION AND PROGRAMME OF .
ACTION (VDPA), as it was called, represented the outcome of a grand consensus among some
7000 participants including government delegates, NGOs, journalists, scholars, women and
children’s groups. They met in Vienna from 14 to 25 June, 1993 to (i) assess the progress made
since the adoption of UDHR in 1948, and (ii) to explore ways of improving human rights
conditions everywhere and for all.

3.3.1 Significance of the VDPA
The significance of the VDPA derives from the following features which have characterized it:

a)  Representatives of /7] governments signed the agreement which included nearly alll the UN
members; no voting was required, which reflected a grand consensus of the international
community on the nature, content, scope and importance of human rights.

b)  The VDPA is now the most current statement on human rights by the intcrnational
community. The countries which. participated “hold some 99 percent of the world’s
population and include virtually every race, culture, religion and political system in
existence at this time on the planet.”

¢)  For the first time in the United Nations’ history, “NGOs (about 1300) held activities parallel
to the World Conference at the Conference site itself. Another milestone was reached when
the results of the NGO Forum were presented in the form of a report — All Human Rights
JSor All — were presented in a formal meeting of the Drafting Committee.

3.4 PREPARATORY WORK FOR WORLD CONGRESS

At the end of the Cold War, the General Assembly called, in 1989, for a world meeting “to
consider afresh the full range of urgent human rights concerns”. Vienna Congress was thus
preceded by a negotiating process which involved efforts to create a consensus on contentious
issues relating to human rights. A link was perceived between development and democracy.
Similarly, inter-dependence between economic, social and cultural rights, and the civil and
political rights was emphasized. The preparatory activities before the Conference were undertaken
to frame an agenda for the final Plan of Action. The United Nations established a Preparatory
Committee coordinating these activities and reconciling opposed points of view. Three large
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preparatory meetings were held in different regions of the world: at Tunis (Africa) in 1992, San
Jose (Latin America) in 1993 and Bangkok (Thailand) in 1993.

At these region level meetings particularly in Bangkok, the ideas of universality and indivisibility
attached to human rights standards opened up a Pandora’s box. So far the trend had been to hold
individual freedom above collective good, rights above duties, self-interest above social
responsibility, and civil and political rights above economic and social rights. Now it became the
prime focus of an international debate. In the Bangkok meeting the problem was identified, as
diverse views on human rights were expressed reflecting cultural, religious and historic specificities.
The debate that was aptly summed up by the Iranian Deputy Foreign Minister: “to enhance the
universality of human rights and relevant instruments it is imperative to be cognisant of the
cultural diver~i*" " “e human family and respect the values of various cultures. This would
provide the bess, atee for their universal observance.”

The issues at stake and the significance of the Vienna Congress were in every way exceptional.
They represented new points of departure from the set definition of human rights. At the same
time, they provided the opportunity to reaffirm the equality and interdependence of all Fuman
rights. The preparatory meetings examined the issue of human rights with the following q  .tions
in mind —

1) What sort of progress has been made in the field of human rights since 19487

2) What are the obstacles and how are they to be overcome? -

3) How can the implementation of human rights be improved?

4) How effective are the methods and mechanisms established by the UN?

5) What financial resources should be allocated for UN action to promote human rights?

Finally, it examined the issue of link between development and the enjoyment of social, cultural,
civil and political rights.

3.4.1 Guiding Principles of the Vienna Congress

The guiding principle behind the efforts of the Vienna Congress was that human rights constituted
“quint-essential values” of the human commuynity. These words were used by Boutros Boutros-
Ghali in his opening address to the Conference. According to him, such a definition of human
rights should be subject to three important principles . viz, ‘universality, guarantees and
democratization. ' '

(i)  Universality — All human societies show concern for the value of human life. They show
a concern for truth, and esteem the values of cooperation, common good, obligation, and
justice-seeking among the members in a specific group. Universality is the basic moral
requirement to evaluate human rights standards. As UN Secretary, General Kofi Annan
said:

“You do not need to explain the meaning of human rights to1an Asian mother or an
Affican father whose son or daughter has been tortured or killed. They understand it
— tragically — far better than we ever will. What they need, and what we must offer,
is a vision of human rights that is foreign to no one and native to all.”

Though it is true that human rights  are a product of a particular history and people keep

adding their rich perspectives to this treasure trove of humanity, few will disagree with
famous Amrican educationist, Prof. I.L. Kandel:
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.......... There is no national culture which does not owe far more than is usually
admitted to the influence of cultural heritage of man of all races and of all ages. It
is upon this foundation that the true concept of humanism as an end in education can
be developed.”

As the General assembly has proclaimed, UDHR represents “a common standard of
achievement for all peoples and all nations.”

(i) Guarantees — All efforts to safeguard human rights will remain a dead letter unless there
are guarantees against their frequent violations. Human Rights should therefore be covered
by effective mechanisms and procedures to guarantee and protect them.

(iii) Democratization — Democracy within states and within the community of states is a true

guarantee of human rights. It is through democracy that rights of individuals and groups are

“reconciled. This is because in a democracy everyone is free to act according to their choice.

This freedom, however, is not unlimited; it is based on respect for the freedom of others

in an equal measure. In this sense, it incorporates the core principle of universality of
human rights and guarantees human rights too. '

These three principles are inter-related and add force to the idea of human rights. ‘
3.4.2 Implementing the plan

With the promotion and protection of human rights as its main consideration, the Vienna
Congress afforded a unique opportunity to carry out comprehensive analysis of the international
human rights system, allowing a fuller observance of those rights. The Congress, prominently
recognised that all human rights derive from the human beings. Therefore, all human beings
should actively participate in the realization of their basic rights. This should be done without any
discrimination on the basis of race, sex, language or religion. The Congress expressed deep
concern over various forms of discrimination ‘and violence to which women all over the world
are subjected. The member-nations expressed their determination to cooperate with each gther to
achieve progress in securing human rights. They also agreed to respect the value and diversity
of their cultures and identities. The Congress took into account the declarations adopted by the
three regional meetings at Tunis, San Jose and Bangkok as well as the suggestions made by Inter-
Governmental Organizations (IGOs) and Non-Governmental Organizations (NGOs) with regard
to human rights.

Check Your Progress 1

1) Name the three region-level Conferences preparatory to the World Conference at Vienna.

2y What made Vienna Congress declaration so global and un1quc‘7

...................................................................................................................
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4)  Identify True (T) and Falsc (F) :
1) Post-cold war World came to be characterized as ‘unipolar’. ‘
i) For the first time in the UN history, NGOs participated in the formal proceedmgq of
the World Conference on Human Rights.
iti)  Each state and its people have a separate set of human rights to observe.
iv)  Ii is through democracy that rights of individuals and groups are reconciled.

Now, we shall take up a detailed study of the Vienna Declaration, which proved a milestone in
the history of the human rights achievements. We will have a close look at the salient features
of the Vienna Declaration and consider how effective it has been in improving the human rights
situation.

3.5 VIENNA DECLARATION

The Congress sought the attention of the member nations to the realities of our time and the
challenge before humanity, and asked them to rededicate themselves to the global task of
protecting and promoting Human Rights.

As a step forward in this direction, the Congress adopted the Vienna Declaration and Programme
of Action (VDPA). This Declaration is divided into two parts:

3.5.1 Partl

Part 1 of the Vienna Declaration incorporates a comprehensive Plan of Action (VDPA). It
provides answers to many of the questions raised during the preparatory meetings. It effectively
deals with the controversy over the right to development by proclaiming it to be an integral part
of fundamental human rights (Article 10). Furthermore, it seeks to resolve the contentious issue
of primacy in relation to economic, social, cultural rights on the one hand, and civil, and political
rights on the other by anchoring the issue around development. The member states agreed to work
_ together to remove the obstacles to development and to create a favorable economic environment
at the international level. The World Congress called upon the international community to refrain
from employing human rights as a tool for applying political pressure or creating obstacles in
trade relations among states (Article 31). These factors helped remove doubts regarding human
rights being essentially a western ploy or construct. The Plan deals with the progress made in the
field of human rights since 1948 by re-examining the issues involved in the present day context.
It also expands upon the issues included in the UN Charter, by incorporating new issues related
to indigenous people, right to development, the linkage between democracy and development
(Article 8), recognition of universality, interdependence and inter-relatedness of human rights
(Article 5), definition of situations amounting to violation of human rights (Article 30). The
Programrhe of Action was taken up as a continuing effort in the direction of human rights since
the ratification of the UN Charter in 1948.

352 Partll

The second and the concluding part of the VDPA is basically concerned with the establishment
of methods and mechanisms by the UN to promote human rights observance. It is broadly divided
into five sections:

) Increased Coordination on Human Rights within the UN system

All the UN organs and specialized agencies engaged in Human Rights activities are urged to
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cooperate in order to strengthen rationalize and streamline their work. The World Congress on
Human Rights stresses the importance of strengthening the UN Centre for Human Rights because
it is crucial in coordinating system-wide attention for Human Rights. The Centre should, in
particular, organizc meetings at least once a year, and these must be open to all member states.
The Centre for Human Rights should be provided sufficient human, financial and other resources
so that it may carry out these activities efficiently. In order that a concerted effort be made to
encourage universal acceptance of international Human Rights treaties, the World Congress also
proposed the establishment of a UNHCHR (UN High Commissioner for Human Rights).

(i1) Equality, Dignity -and Tolerance

UN organs and agencies should strengthen their efforts to implement a programme of action to
combat racial discrimination, persecution of minorities, intolerance towards indigenous people in
society, and the poor condition of migrant workers. Violence and discrimination against women
in private and public life, disregard for the rights of the child, torture in times of internal and
international conflict, and barriers in ensuring the rights for disabled persons should be their other
targets. The World Congress urged all governments to develop strong policies. They were asked
-to take recourse to penal measures and establish national institutions to combat such phenomena.
The World Congress welcomed the decision of the Commission on Human Rights to appoint a
Special Rapporteur to deal with such cases. The Conference also invited all the states to put into
practice the provisions of the declaration on Elimination of All Forms of Intolerance and of
Discrimination Based on Religion or Belief (1981). »

(iir) Cooperation, Development and Strengthening of Human Rights

The World Congress on Human Rights gave priority to national and international action to
promote democracy, development and Human Rights. Upon request from the interested
governments, assistance should be provided by the Centre for Human Rights to national projects.
These should be utilised for conducting free and fair elections, strengthening rule of law,
promotion of justice, securing effective participation of the people in the decision-making
processes, and training of lawyers, judges and security forces in Human Rights. In tune with the
stress on right to development as a Human Right at the World Congress, the Commission on
Human Rights appointed a Working Group. The group was assigned to formulate effective
measures to eliminate obstacles in the realization of the Declaration on the Right to Development.
The role of the NGO’s and other grass-root organizations in cooperation with governments to
focus on the importance of development was recognized at the Conference. All actors in the field
of development were urged to uphold and promote the mutually reinforcing inter-relationship
between development, democracy and Human Rights.

(iv) Human Rights Education

Human rights education, training and public information dissemination are considered essential
for achieving harmonious relations among communities, and fostering mutual understanding and
peace. For this, a two-pronged strategy has been advised viz., (a) widest human rights education
and (b) dissemination of public information. This should help foster a culture of human rights.
States must see that subjects such as human rights, humanitarian laws, democracy, rule of law,
tolerance and peace are included in the curricula of all learning institutions in the formal and non-
formal settings.

) Implementation and Monitoring Methods

The World Congress on Human Rights underlined the importance of preserving and strengthening
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the system of special procedures, rapporteurs, representatives, experts and working groups of the
Commission on Human Rights. This would enable them to promote human rights throughout the
world. Their work should be systematized through periodic mectings. The UN should assume a
more active fole in ensuring full respect for international humanitarian law in all situations, in
accordance with the principles of the Charter of UN. There must also be a concerted effort to
ensure recognition of economic, social and cultural rights at the national, regional and international
levels. While framing legislations at home, all governments should incorporate standards of
international human rights instruments. They should strengthen national structures, institutions
and organs of society, which act to promote and safeguard human rights.

Now, we shall consider the developments in the aftermath of the World Congress. Let us see how
the fruits of such combined efforts of different nations are being exploited by thc world
community. We will also look into the various implications of the Congress. So, let us proceed.

Check Your Progress 2

1) Identif{y the sheet anchor of the Vienna Declaration:
1) Right to Development.
i) Indivisibility of Human Rights.
i1)  Universality of Human Rights.
iv)  All the above.

2)  Which of the following is False:
1) All Human Rights arc for all.
1) Human rights are inter-dependent but hicrarchical.
ii1)  The Vienna Congress recommended for UNHCR.
iv)  Statc Governments should sec that domestic laws conform to the standards of
international human rights instruments. ' "

3)  Write three specific recommendations from Part [, and three from Part Il of the VDPA.

3.6 FOLLOW-UP TO THE WORLD CONGRESS ON HUMAN
RIGHTS '

As a follow-up to the Congress, special attention was recommended for assessing the progress
towards the goal of universal acceptance of international human rights treaties and protocols
framed by the UN. The General Assembly, the Commission on Human Rights and other UN
organs related to human rights should implement the recommendations of the Conference
immediately. The Vienna Declaration also called for proclaiming a UN decade for Human Rights.
The World Congress further recommended that the Commission of Human Rights should
annually review progress made towards universal observance of human rights.

On 25" June 1993, the representatives of 171 states unanimously adopted by consensus, the
Vienna Declaration and Programme of Action of the World Congress on Human Rights, thus
successfully closing the 2-week World Congress. It presented to the international community a
common plan for strengthening of human rights work around the world. It also marked the
culmination of a long process of review and debate over the status of Human Rights in the world.
The Vienna Declaration makes concrete recommendations for strengthening the monitoring
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capacity of the UN system. As per its suggestions, a High Commissioner for Human Rights was
appointed by the General Assembly on 20" December, 1993. Mr. Jose Ayala Lasso was
nominated by the Secretary General for the post (currently, Mary Robinson, former Prime
Minister of Ireland is the High Commissioner). Similarly, the decade 1995-2064 was proclaimed
as the UN Decade for Human Rights Education.

The Congress made an important beginning towards reconciliation of ideological confrontation
between the developed nations and the developing ones over Human Rights. It sought to steer a
way out of the conflict, leading towards a common commitment to a single standard of human
rights. Also, the Congress succeeded in making the developed nations agree and accept that the
people of the majority of the developing nations have a right to development. They also conceded
that guarantees of basic economic and social rights are necessary if respect for civil and political
rights is to be ensured. The developing countries too agreed that the pursuit of development
requires a democratic society with its entire population of both men and women fully participating
in making decisions affecting their lives.

While the most optimistic outcome of the Congress was in the strengthening of the idea of
universality of human rights, it was also based on an uneasy consensus on core human rights
prinéiples. The Asian Countries contended that the idea of human rights was not a universal one
but a developed world construct. The developed countries, it was feared, were using human rights
to achieve global economic dominance over the poorer countries. The Vienna Declaration,
however, failed in eliciting effective commitments from the opposing sides.

The attack on universalism of human rights by most participants was based on the argument that
the world is made up of so many diverse cultures that common global standards of human rights
are not possible. The most effective counter to this argument came from the NGO’s. The World
Congress was preceded by a three-day meeting of representatives from over 1,300 NGO’s at
Bangkok. While making country-specific interventions, it discussed several of issues of special
interest. The aim was to formulate a common platform on them. However, NGO’s were given
only limited access to the all-important drafting of the Vienna Declaration. They were not allowed
proper involvement in the World Congress. Consequently, the fundamental principle of universality
of human rights as mentioned in the Declaration remained weak. -

One of the most successful events of the NGO forum were the activities by the Women Global
Network. It was a part of the highly organized women’s lobby which was able to achieve tangible
results by integrating women’s concerns into all-UN operations. It called for strengthening of the
Convention on Elimination of All Forms of Discrimination against Women (CEDAW).

The Congress was positive as far as the rights of women and children were concerned. It also
marked the presence and participation of a large number of NGO’s working for the promotion
and protection of human rights. Another high point of the World Congress was that the number
of states endorsing the Vienna Declaration was three times and more as compared to the tally of
just over 50 states which were party to the UDHR in 1948. Also the principle of consensus
followed in the decision-making process made it possible to accommodate (to a large extent)
pluralistic perspectives on human rights in the Declaration.

Now that you have gone through the whole Unit and also attempted the CYPs, you must have
a clear idea of the VDPA — its salient features, and the merits and demerits. You are now expected
to be well-versed in the workings of the World Congress, and the developments coming in the
aftermath of it. Here, we are giving a brief summary for your convenience, so that the whole
concept is refreshed for you. '
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Check Your Progress 4

1)  Attempt a critical assessment of the Vienna Declaration.

2)  Identify any threc concrete achievements of the World Congress.‘

.............................................................................

3)  Which onc of the following statcments is correct?

i) Universality of human rights is beyond question.
i) Mary Robinson is currently the UN High Commissioner for Human Rights.

The number of states which signed Vienna Dec laration was three times and more than

the figure for UDHR.
iv)  All the above.

iii)

3.7 LET US SUM UP

It is crucial to recognize that the contents of an internationally acceptable set of human rights have
been finalized and reconfirmed at Vienna. Let us briefly outline the seminal features of this
package:

1)  The universal nature of human rights and freedom is beyond question.
The dissident Asian countries (China, Indenesia, Malaysia, Iran, North Korea but not India)
could temper their opposition despite their acceptance of the human rights as universal. The
Western Countries on the other hand, formally accepted the validity of economic and social
rights and the right to development ( standard demand of the developing countries till now).
The civil and political rights were already represented as the quintessence of human rights
by the developed countries.

2)  The human rights as internationally declared and plédged to, by most of the countries do
not admit of any hierarchy among them and, as such, are indivisible and inter-dependent.

3)  Similarly, a new linkage has also been forged. According to the Declaration, “Democracy,
development and respect for human rights and fundamental freedoms are inter-dependent
and mutually reinforcing.” An important new implication is: effective democratic practice
and development planning are not possible without human rights observance.

4)  The right of the international community te be concerned with human rights practices
in any country is now firmly stated. This made a big dent on the exclusive domestic

jurisdiction of the state as embodied in the legal norm of state sovereignty.

5)  States are now internationally accountable for domestic violence involving women and
other societal violations like racism, ethnic cleansing, xenophobia, and others.
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( e aration called upon the international community and the national governments to

wbilize insti nalized efforts to eradicate illiteracy and propagate human rights education

and dissemina..on. Following the World Conference recommendations, the UN Decade for

Human Rights Education (1995-2004) was proclaimed ending years of long debate.

Appointment of the High Commissioner for Human Rights was finally approved and made.

The High Commissioner has the overall (system-widc) responsibility for the UN human
rights programmes.

7)  Latest is: UN General Assembly adopted in 1996, a medium term plan for 1998-2001.
Under this plan, the UN human rights programme would develop a strategy for
implementation of Vienna Declaration by various UN agencies, human rights treaty bodies
financial and development institutions, NGOs etc. One important evidence of further
progress in this direction is the January 1998 policy document titled “integrating Human
Rights with sustainable Human Development — a UNDP Policy Document”. This
document outlines plans of the UN Development Programme to integrate human rights into
activitics for fighting poverty, promoting advancement of wormen protecting the environment,
and developing the capacity for good governance.

3.8 KEYWORDS

Bi-polar divided between two major powers.

Unipolar ' concentrating in one power.

Conseusus -agreement in opinion. Unanimity.

Opened up a Pandora’s box brought the evils into open.

Democratisation making democratic.

Xenophobia morbid dislike of foreigners.

3.9 ANSWERS TO CHECK YOUR PROGRESS EXERCISES

Check ¥ -« Urogress 1

1) s (1992), San Jose (1993), Bangkok (1993).

2)  Some new points of departure which made understanding of human rights more or less
stable and definite. ,

3)  Except (iii), all are true.

Check Your Progress 2

1) iv

2) il

3)  Refer relevant portions.

Check Your Progress 3

1)’ Refer to 3.6.

2)  Refer to 3.6.

3y v,
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UNIT 4 The UN Declaration of Human Rights: History,
Importance and Objectives
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4.6  Kecy Words
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4.8 Answers to Check Your Progress Exercises

4.0 OBJECTIVES

After going through this unit, you should be able to:

e trace the expanding international concern for the individual leading to the passing of the
Universal Declaration of Human Rights;

® describe the United Nations framework for human rights;
® identify the objectives of and the rights enumerated by the UDHR;
‘e explain the importance of the UDHR.

4.1 INTRODUCTION

International concern for human rights, welfare and dignity has evolved along with the evolution
of the state system and with of the process of organising the international system of states.
Throughout history, human civilisation has shown its concern for human rights, even though
powerful groups within each community sought to take benefit of their advantageous positions.
Ancient civilisations such as the Indian have had a more composite view of human welfare. They

thought of the entire world as a single large family and they sought peace and prosperity for all
human beings of the universe.

In the course of time, the world became divided into political states. Each state had its own form
of government such as monarchy, oligarchy, ete. In modern states, democratic form of government
has becoms the norm. Irrespective of the form of government, states claimed sovercignty, that is,
exclusive and supreme power over all individuals, resources and events that take place within its
territory. Hence, it is not surprising that universal human rights which concern all human beings
were not a subject of international law and action. Although some international concern for the
individual has existed since the establishment of the modern state system, human rights emerged



as a proper subject of international action actually in the years follpwmg the Second World War.
In this unit we will first trace the growing international concéra for the individual and the.
restrictions that they brought to bear on the state actions. Later, we will examine the United
Nations’ framework within which human rights emerged as a legitimate subject of international
action, particularly emphasising the Universal Declaration of Human nghts in 1948, its objectives
and importance.

4.2 INTERNATIONAL CONCERN FOR THE INDIVIDUAL

State sovereignty traditionally meant that individuals were subjects of the state and hence were
of exclusive concern of the state. Each state zealously guarded what it called ‘domestic
jurisdiction,” i.e. the authority to decide its own internal affairs. The individual and how she/he -
should be governed was an exclusive domain reserved for the state. Another state had no right
to interfere, and if it did, it amounted to intervention, i.e. meddling in the internal matters of a
sovereign state.

4.2.1 The Beginning

However, this claim of a state to exclusive jurisdiction over its individuals has, slowly, and
imperceptibly, weakened over the past centuries. The Peace of Westphalia of 1648, which
established the modern sovereign state system, itself recognised the need for a principle of
tolerance. It recognised that Catholics and Protestants_had their respoctive.freedom of religion.
This was the first recognition of human rights in Europe.

The second instance of international concern for individuals occurred after the Battle of Solferino
in 1859. Although a little known battle in Europe, it resulted in a large number of deaths and the
wounded. This moved Count Henry Dunant, a Swiss philanthropist, to established the Red Cross
Society. A voluntary organisation, the Red Cross Society worked for the improvement of the
conditions of the sick and the wounded soldiers in the battlefield. Dunant’s Red Cross movement
was able to persuade states to accept some restrictions on war, for the protection and amelioration

of the soldiers who were compelled to fight in the battles. The-first-international -agreement - ——

containing such restrictions on war was adopted'in 1864. These have been revised and expanded
periodically, on the basis of experience of different wars, in 1899, 1907, 1929, 1949 and 1977.°
These rules, known as the ‘humanitarian laws applicable in armed conflict,” or just ‘humanitarian
laws’ provide a code of behaviour for protecting the individuals who are caught in a war either
as soldiers or as innocent civilians.

A third area of state sovereignty that opened up for international regulations was related to
slavery. The European colonisation of North America, Africa, Asia and Oceania encouraged slave
trade. The colonial powers such as the British and the Portuguese, slowly started recognising the
evils of slavery, and entered into a number of treaties prohibiting slave trade. Although these
attempts to ban slave trade came rather late in the day, they show some international concern
about this evil practice.

A fourth area of slow evolution of international concern for human rights related to colonies. The
spread of European colonialism to the Americas, Africa and Asia in the 16th to 19th centuries
allowed the Europeaf! colonial powers to exploit colonial territories for their own benefit. Their
colonial policies, and the manner in which they administered their colonies were all matters of
theis domestic jurisdiction. The intcrnational community, if it existed outside these powers, had
no authority even to show concern over their colonial practices. The League of Nations,
established in 1920 as the ﬁrst poh*'r‘al international -oerganisation with worldwide functions, set



down an international principle viz., self-determination, and provided a modest institutional

mechanism, paving the way for decolonisation of most of the European colonies. Decolonisation,
however, was finally achieved under the aegis of the United Nations.

4.2.2 Developments in the 20th Century

A fifth area where the state system slowly started loosening its reserved domain was the growing
international concern for minority rights. The European situation after the First World War clearly
showed that it was necessary to establish a system of international guarantees for protection of
minority rights. Old empires broke up as a result of the War, and most countries in Europe came
to have sizeable religious, ethnic and linguistic minorities. To ensure peace among these
countries, it was imperative to establish a web of mutual undertakings by states, and to confer
upon the League of Nations some ‘supervisory’ role. These minority treaties in principle
questioned the very nature of the claim of a sovereign state to exclusive jurisdiction over the
individuals within its territory, and legitimised the role of international organisations in seeking
to ensure implementation of international obligations of states to respect minority rights.

Last, but not the least, the establishment of the League of Nations coincided with the general
acceptance of the idea that international organisations could be utilised to achieve co-ordinated
efforts by states to resolve some of their socio-economic problems. The social and economic
development of a state was and is considered to he within the exclusive domain of that state.
However, the functional organisations such as the Universal Postal Union and International
Telegraph Union had already shown the way for fruitful international co-operation in limited
areas. Also, the destruction caused by the First World War on Europe was devastating by
traditional standards, and required the joint efforts of nations for European reconstruction.
Additionally, the influence of socialist thinkers in Britain and France since the second haif of the
19th century also emphasised the need for the improvement of the Iot of the workers in factories.

All these developments led to states authorising and empowering international organizations and
in a small measure also, to take initiatives in the socio-economic fields.

Check Your Progress 1

1. OQutline the six important developments that too place on international level that cori: o v
to the evolution of the concept of human rights.

4.2.3 The Treaty of Versailles

In fact, the Treaty of Versailleg (1919) contained the constitutions of two international organisations,
namely the League of Nations and the International Labour Organisation (the ILO). The ILO,
which still exists alongside the United Nations, was set up to promote social justicé for working
people everywhere. It formulates international policies and programmes to help improve the
working and living conditions of workers, creates international labour standards to serve as
guidelines for the authorities of member states. assists them in implementing these policies and
programmes within their respective territories, and also assists them with technical advice,
training and education in these fields. ILO is a unique international organisation in one respect.
Its constitution requires each of its member states to include in its delegation to the General



Conference of ILO (i.e. the International Labour Conference) one representative each of the
employers and the workers (besides the two government representatives) so that the latter too will
have a direct say in the formulation of ILO policies and programmes. The contribution of ILO
to social welfare legislation and programmes in various countries including india has been
significant. Almost all of the Indian legislation on workers’ welfare, such as those relating to
regulation of work in various types of employment, payment of wages, minimum wages, safety
at work, accident compensation, bonus, gratuity, industrial disputes, sickness benefits, maternity
benefits, equaiity of men and woriien i FESPLL of work and pay, regulation and prohibition of
employment of women and children in certain conditions and employments, regulations relating
to hazardous work, etc., are all based on conventions (treaties), or international labour standards
developed by ILO since its inception in 1920.

Then, during the late 1930s and through the Second World War, there took place a historical
development that ‘shocked the conscience of mankind.” This was the sustained and naked abuse
_of state power over hapless individuals chiefly on racial grounds. Totalitarian governments
emerged in Germany and Italy which showed scant respect for the individual. False notions of
Aryan racial superiority drove the Nazi government in Germany into systematically killing
thousands of Jews from all territories under its control including the annexed territories. Heinous
crimes were perpetrated on their persons; they were denied even the right to a decent burial.

It was therefore decided to make persons in charge.of sovereign authority responsible for such
large scale violations of human dignity accountable for their actions. The International Military
War Crimes Tribunals set up by the Aliied and Associated Powers at the end of the war at
Nuremberg in Germany and Tokyo in Japan held trials of a number of major war criminals, and
awarded punishments to many of them. ‘ :

The implications of these international war crimes’ trials have been many. First-and foremost,
they meant that the international community could make persons in authority accountable for
large-scale crimes perpetrated by them against individuals, even by way of exercise of state
authority. Second, humanitarian laws could be enforced, even 'if partially, by victors in a war.
Finally, there has been a growing international concern for the protection of the individuals both

during the times of war as well as dusing peace, and the internationa. organisations are no longer
to be barred from inquiring into the treatment of individuals within a sovereign state.

Check Your Progress 2

1. In Alpha, an independent country, there is a minority of persons belonging to a particular
religion who are being ill-treated by the majority, which dominates the government. They
are not selected for high positions in the government; social welfare schemes are not
applicable to them, etc. Beta, another country, finding the policies of the Government of
Alpha discriminatory, raises this question in the General Assembly.of United Nations. The
representative of Alpha state submits before the Assembly that the question of treatment of
minorities is an internal, domestic issue and that Beta should not interfere in the internal
affairs of Alpha. What is your opinion on this issue? '

So far, we have seen how the states which loved and lived the concept of domestic jurisdiction
came 1o recognize and accept the rights of the individuals, over passage of time. Now, we shall



take up for discussion all those international instruments of human rights which were prepared
under the auspices of the United Nations.

4.3 THE UNITED NATIONS FRAMEWORK OF HUMAN
RIGHTS

4.3.1 The Framework under UN Charter

The human history has been witnessing an historical ¢volution of the interaction between state
sovereignty and the international organizations (catalyzing cooperation on common national
problems of states). It was at this cross-road that a new international organization, the United
Nations, took shape at the end of the Second World War in 1945.

The Allies had already, promised the thick of War, a peace ‘which wil] afford assurance that all
the men in all the lands may live out their lives in freedom from fear and want.” (The Atlantic
Charter, 14 August 1941, signed by the US President and the British Prime Minister.) To them,
the War was ‘to defend life, liberty, independence and religious freedom, and to preserve human
rights and justice in their own lands as well as in other lands.” (The Declaration of the United
Nations, 1 January 1942, signed by 21 Nations.)

The Charter of the United Nations Orgarisation that finally came into force on 24 Ocrober 1945,
for the first time contains elaborate provisions on human rights and fundamental freedoms. The
Preamble to the Charter reaffirms ‘faith in fundamental human rights, in the dignity and worth
of the human person, in the equal rights of men and women and of nations large and small.” and
the need ‘to promote social progress and better standards of life in larger freedom.” The purposes
of the United Nations include: ‘to achieve international co-operation in solving international
problems of an economic, social, cultural or humanitarian character, and in promoting respect for
human rights and for fundamental freedonis for all without distinction as to race, sex, language
or religion.’” The United Nations is expected ‘to be a centre for harmonising the actions of nations
in the attainment of these common ends.’

The UN Charter calls upon the General Assembly and the Economic and Social Council
(ECOSQOC) to play a comprehensive role in regard to promotion of human rights, for realisation
of the above objectives. The General Assembly is to initiate studies and make recommendations
for the purpose of ‘promoting international co-operation in the economic, social, cultural,
educational and health fields, and assisting in the realisation of human rights and fundamental
freedoms for all without distinction as to race, sex, language or religion.” The responsibility to
promote ‘universal respeet for, and observance of human rights and fundamental freedoms’ is cast
not only on the United Nations (Article 55), but also equally on all member states of the UN
(Article 56). The member states have a duty to take joint and separate action in cooperation with
the Organization ‘for the realisation of human rights the world over’ (Article 56).

The principal organ of the UN to carry out the tasks laid down under Article 55 of the Charter
is the ECOSOC. A 54-hember body, ECOSOC! carries out its mandate by initiating studies,
making reports, or making recommendations to +he General Assembly, to member states or to

other relevant international organisations. It also prepares draft treaties for submission to the
General Assembly.

Acting under Article 68, the ECOSOC has set up commissions (that is, special commitiees) in
economic and social fields, and for promotion of hiuman rights. In 1946, the ECOSOC set up the
Commission on Human Rights to carry out all its 1 esponsibilities under the Charter in respect of
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haman rights. The Commission consists of 53 member states elected by the ECOSOC. It makes
proposals, recommendations and investigative reports on human rights issues to the General
Assembly through the ECOSOC. It has become an ‘active forurh for states, inter-governmental
organisations, and non-governmental organisations (NGOs) to ventilate their concern on human
rights issues, even though the forum is at times exploited for political purposes, as has been the
case with the recent Pakistani complaints on human rights situation in' Jammu and Kashmir.

The Commission has also constituted special subcommissions, working groups and reporters on
specific human rights issues. For instance, it established two permanent subcommissions in i%40, -
one on the Prevention of Discrimination and the Protection of Minorities and the other on the
Status of Women. '

Acting under its general mandate, the General Assembly created in 1993 a post of United Nations
High Commissioner for Human Rights as a senior UN official, with special responsibility for the
human rights activities of the United Nations, under the aegis of the UN Secretary-General. The
first UN High Commissioner for Human Rights was appointed in February 1994.

The Second World War also brought to light a problem closely related to human rights
-violations—that -of - refugees. -International concern for the problem of refugees has gathered
momentum, as the problem continues to exist on a large scale, particularly in Africa and Asia.
The Office of the UN High Commissioner for Refugees (UNHCR) was set up in 1951, under a
decision of the General Assembly, to render humanitarian assistance to refugees.

Check Your Progress 3

‘1. Briefly enumerate important references to Human Rights in the Charter of the United
Nations.

..................................................................................................................
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.................................................................................................................

43. 2 A General Perceptlon of UN’s Role

The General Assembly and the ECOSOC, with the assistance of their various subsidiary bodies,
have sought to serve human rights objectives of tte United Nations in many ways. These are,
however, organs with merely recommendatory powers, i.e. their decisions are not binding on
meémber states. Nevertheless, these organisations perform important functions.

First, and perhaps most import'c{ntly, these bodies evolve international policies relating to human
rights standards. They help evolve internationely acceptable norms of human rights. This is
achieved by consensual adoption of principles or standards by way of a resolution or a formal
treaty. '

Second, the work of these international bodies s an educational role. Problems of implementation
of human rights may vary from one state to anether, and it is important for all states to understand
and appreciate these problems, before evoling an international human rights standard, or
insisting on implementation of a standard. A framework of international co-operation can be
evolved on the basis of such 'educative process to assist member states in the implementation of
imtermational standards.



Third, the UN fora provide a framework of communication of complaints and rectification/
moderation of human rights violations Communication of complaints on the international level

at once places a state under the scrutiny of other states. This'may produce a-moderating influence
on it

Fourth, to counter - gross and persistent violations of human rights; sustained pressure of
international public opinion over a period of time may help along with other factors of
international relations. The UN bodies provide fora for the evolution and sustenance of internarional
public opinion.

Fifth, the United Nations systems offers a monitoring role for the UN Human Rights Commission
and the UN High Commissioner for Human Rights. This is indeed not equivalent 10 a supervisory
role; or a role with a décisive say in implementation of human rights standards by states ‘let alone
any-enforcing ‘power. States at least realise that the UN- system has enough facilities to collect
information about the human rights situation within a country and bring it to the-attention of other
states. This the UN human rights bodies may do, at the instance of state complaints, or through
the intervention of NGOs. In other words, although many states have voluntarily followed the
practice of making periodic reports to the UN Hurnan Rights Commission, the' Commission is not
bound- to accept these country reports without indépendent verification.

Finally, the availability of UN human rights bodies provides opportunities for the UN'to play a
third party-role, if called upon, in a human tights situation ‘which a state fails to rectify. Evidently,
the authorisation for, and the acceptability of UN irtervention in such ‘cases depend on the
consensual character of the UN ‘decisions which' are supposed to be fair and impartial

Check Your Progress'4 |- -

1. The General Assembly of the United Nations can pass resolution on human rights issues
addressed to member states and (Tick the correct option/s.)
a)  compel them to change their internal laws to include more human rights.
by  recommend and requést new human tights standards for inciusion in their internal
faws v ‘
¢)  look into-enforcémeiit' and implementation of human nights-with' the’ states:
d) leave-the matterto statés as to-how they ‘deal ‘with human rights issues:

Once we are aware' of the UN framework of human riglits and have an ample knowlédge of the
role played by the UN bodies 1n upholdifig the sanctity of such rights, we may ‘go- firther into
the details of what more has been achieved in this field. Perhaps, the most important event in the

history of human rights is the formulation of the UDHR. IN the next section, we will have a
detarled view of this significant Déclaration

44 THE UNIVERSAL DECLARATION OF HUMAN RIGHTS

The Universal Declaration of Human Rights (UDHR), adopted by the UN General Assembly on
10 December 1948, represents the first and the fmost important instance ‘of - formuilation of
international human rights standaids. In fact, much of the international norm-setting activity of
the United Nations flows from and relates to UDHR.

4.4.1 Historical Setting

As already seen, the sovereign state’s insistente on its exclusive jurisdictionover itidividuals



within its territory began loosening since 1648. The breaking up of empires and the gradual
emergence of nationalism and democracy since the American and the French Revolutions made
international concern for-human rights legitimate. The devastation and misery brought about by
the First World War and its aftermath were unparalleled in history. This was one of the reasons
for the attempted trial of William Kaiser of Germany for having conspired, planned and
perpetrated the war. e

The Nazi tyranny and atrocities wrought on Eurobean Jews in the late thirties and through the
Second World War are the darkest chapters in the history of European civilisation. The Allied and
Associated Powers had decided to take action to ensure that such gross violations of human rights
were never repeated. They sought to achieve this in two ways. At the end of the war, it was
decided that major war criminals, i.e. the high functionaries of wartime chmany, Italy and Japan,
would be put on trial by International Military War Crimes Tribunals. Additionally, the new
international organisation, the United Nations, was to be given some mandate to promote human
rights worldwide.. ‘

The need for an International Bill of Rights was strongly felt for a number of reasons. First, the
provisions of the UN Charter do not themselves provide for effective guarantee for implementation
of human rights by states. The Charter does not clarify how states can be made accountable to
the United Nations for such implémentation. Second, the Charter does not define human rights.
Without a clear definition, the obligations of states remain unclear and undefined. Third, the
international standards of implementation and the functions and powers of the international
monitoring system should also be clarified. Finally, the San Francisco Conference indicated that
further work needed to be performed by the future organisation. What was envisaged was an
elaborate treaty with binding and enforceable international legal obligations of .states in respect
of human rights. '

N :
4.4.2 Objectives o " -

The preamble to UDHR bears ample testimony to the fact that it-was the first normative response
of the then international community to the,,tern'ble.experienc,es,it;had_du:i_ng the war, It notes that
‘disregard and contempt for human rights have resulted in barbarous acts which have outraged
the conscience of mankind.’ It emphasises that ‘recognition of the inherent dignity and of equal
and inalienable rights of all members of the human family is the foundation of freedom, justice
and peace in the world.™It also stresses that a common understanding of the human rights and
freedoms enshrined in the UN Charter ‘is. ofy greatest importance for the full realisation of the
pledge.’ P -

The Declaration contains thirty' articles. The first twenty-one articles relate to civil and political
rights, and the next six (Articles 22 to 27) to economic, social and cultural rights. The last three
(Articles 28-30) are of general application and bear upon the entire- Declaration.

Check ‘Your Progress 4

1. The Universal Declaration of Human Rights is a formulation of human rights. The
obligations of members of United Nations regarding the UDER may be summarised as
under: (Tick the correct option/s.) - )

a)  Include all human rights mentioned in UDHR in the constitutiui and other laws and give
effect to the declaration. o '

%  Inform the UN General Assembly that human rights issues are internij maiiers and that all
sovereign independent states have freedom to decide their own human rights poaicies.
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¢)  Make an attempt in good faith to include most of the human rights mentioned in UDHR
in their internal laws so as to give maximum human rights guarantees to their citizens.

4.4.3 Importance

When the UN General Assembly adopted UDHR in 1948, it only intended the Declaration to be
‘a common standard of achievement for all peoples and all nations.” However, 50 years after the
Declaration, one finds that it still stands as the single most important normative act ever adopted
by the United Nations, for a number of reasons.

First, having come through the harrowing experiences of inter-war totalitarianism and the horrors
of the Second World War, the post-war international community set its human rights agenda
through the Declaration. Since then the record of statc behaviour became subjected to scrutiny
through the standards set by UDHR.

Second, although the Declaration did not proclaim itself to be legaliy binding, it acquired such
a character in two ways. It came to be regarded as an interpretation and elaboration of the UN
Charter provisions on human rights. Its influence on the draftin g and practice of state constitutions
which came into existence after 1948, has been extremely impressive and far-reaching. The
founding fathers of the Indian Constitution too were influenced by UDHR. Indian courts still use
the Declaration to interpret and clarify the Fundamental Rights provisions of the Constitution.

Third, UDHR provided the normative basis for all future activities of the United Nations in the
field of human rights. It led to the drafting of the two International Covenants on Human Righis
in 1966—both of which, along with UDHR, constitute the International Bill of Rights. The
diverse provisions of UDHR inspired the eventual drafting and adoption of a large number of
treaties and further declarations on specific aspects of human rights. In fact,-almost all the United

Nations’ human rights instruments that have emerged so far are in some way or the other based
on UDHR.

Fourth, the Declaration also inspired efforts at the regional level for evolving human rights
institutions. Its influence on the European Convention for the Protection of Human Rights and
Fundamental Freedoms of 1950 and the institutions established under this treaty, such as the
European Commission of Human Rights and the European Court of Human Rights, has been very

significant. The Charter of the Organization of African Unity, 1963, also acknowledges its
influence.

However, we cannot overlook the fact that UDHR reflects what was essentially a mid-century
Western perception of human rights, a response to the inter-war and wartime European experiences.
An international community dominated by the Western countries adopted it. The presence of the
Third World countries of Asia, Africa and Latin America started being felt at the United Nations
only from 1960. Till then, their human rights problems did not receive as much serious attention
at the United Nations as they deserved. This becomes clear when the UDHR provisions are
compared with those of the International Covenants of 1966. As noted already, only six of the
thirty articles of UDHR relate'to economic, social and cultural rights. The post-1960 normative
developments clearly revealed a great divide between the Western, the Third World and the

Socialist perceptions of human rights, in terms of their divergent socio-cultural ethos and
ideological moorings.

Yet another weakness was that UDHR did not specifically provide for international machinery for
its implementation. The reasons for this may be two-fold. As a standard setting instrument,
UDHR looked to the peoples all over the world for their awareness of and zeal to insist on their



Yy

warnan rights; it looked to states to. voluntarily promote humar rights within their territories while
calling upon: ¢ach other to implement them. It-was, also based on .an. .assumption-that: the then
existing human rights mechanism of the United Nations was adequate for its implementation,
until the treaty instruments of the International Bill of Rights would hopefully:provide: for:a more
rigorous 1mplementat10n mechanism.

Desprte these tlaws Ul)ﬂt( remams a crowmng acmevement of tne mtematlonal communrty in
csiablishing internotional human rights standards, given the mature of the-world that was_just
emerging after a devastating war. - e :

-Check Your, Progress 5| ..

I PO 1If you are asked to descnbe the UDHR in-one sentence Wthh of the followmg would you
choose(preferably). : Sl e
a) A recommendation adopted by the General Assembly of Umted Natlons
. b).....A; document.containing. 2 list iof human rights.:. - TR
.- ¢) A resolution adopted.to. promate human- nghts C
e d) ;,A common; standard of. achrevement for all peoples -and- all natrons Lo

he Universal Decleraticn of Human, Rights s the. first :and. most, important instance: of -the

,formulatron of mtemauonal human mghts standards for all people and- nations., In thJs unit. we

.examined. the expandmg 1nternatlonal COncerns for the md1v1dua1 that culmmated in the: settmg
__up of mternatlonal human nghts tandards by.the Umted Natmns S

S . Even as the modern soveretgn state system ca.me ,mto bemg, sorne restrrctrons on soverexgnty
have operated on states in the form of formal and informal rules. The estabhshment of
international political organisations, first the League of Nations and following its failure,

_ . the United Nations, catalysed, international cogperation o resolve common, national problems

- of states,. With th\, sizocities committed by totalitz-ian regiimes on, their, populatron fresh in

_ . their mmds States that came together to_gstablish. the United Natrons commrtted the new

_ organization to promoting and encouraglng respect. for human rrghts and for fundamental
freedoms of all people. . , - : RS g

2. The General Assembly, and the Economic and the Social Council with the assxstance of
__ their various subsidiary. bodies have sought:to serve. humap rights objectives of.the UN:in
~.many ways. Their.most.important ¢ tontrrbutron lay in gyolving international human rrghts

. standards in the form of the. Universal Dedaratron of Human, nghts and pohcres relatmg
-to human rlghts standards » : TS

3. Since. the adopuon of the UDHR, a number of treatles have been adopted to make these
moral standards into bmdmg legal principles. Wrth human rrghts becoming a legltlmate area

~ of international: action, state. sovereignty .over. the, individual has further weakened. The
international accountability-of states in-respect of: theu internal records of performance in

.. promotion of human welfare has. gained importance, even if this does not permit that the
international community te legitimately intervene, readily and forcrbly, into, the .internal
affairs of a state (unless there is an international consensus that there exists gross and

. persistent violation of human dignity which demands ipternational, asUQN)s, wuiivzis o
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4.6 KEY WORDS

composite:made up of various parts o

monarchy:a kind of government in which the chief power is in the Kands ‘6f a motiaich
oligarchy: government by a small exclusive group of people -
philanthropist: one who loves human beings

colony: a state’s dependencies overseas of abroad

decolonisation: disappearance/breaking up of a colony

gratuity: an acknowledgement of one’s services, generally in the form of monetary allowance
totalitarian: a system of government with but one political party, rivals not being tolerated;

dictatorial

Nazi: (literally) National Socialist; a Hitlerite.
Oceania: Southern Pacific islands.

47 SOME USEFUL BOOKS

United Nations, United Nations Action in the Field of Human Rights

United Nations, World Conference on Human Rights: The Vienna Declaration and Programme
Action (June 1993/1995).

K.P. Saksena (ed.), Human Rights Perspectives and Challenges (1994).
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4.8 ANSWERS TO C)HECK"'_YOUR PROGRESS EXERCISES

Check Your Progress 1

L.

Concept of state sovereignty and jurisdiction over individuals.
Humanitarian law developments. '
Regulation of slave trade.

De-colonisation.

Protection of minority rights.

Creation of international organisations.

Check Your Progress 2

1.

Although traditionally the matter appears to be an internal issue, yet in view of developments
that have taken place during the last fifty years, it is now clear that human rights issues are
matters of international concern and hence can be raised and discussed on international
level,

Check Your Progress 3

L.

The Preamble refers to faith in fundamental human rights, in the dignity and worth of the
human person, etc. 2. One of the purposes of the United Nations is to achieve international
co-operation in solving international problems of an economic, social, cultural or humanitarian
character and in promoting respect for human rights. 3. The General Assembly is
responsible for assisting in the realisation of human rights. 4. The Charter imposes
responsibility on States to facilitate realisation of human rights. 5. Responsibility for taking
up human rights issues is given to the ECOSOC.

213



Check Your Progress 4
. b)

Check Your Progress S
1. c)

Check Your Progress 6
1. 1 would choose (d)
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UNIT 5 INTERNATIONAL COVENANTS

Structure

5.0  Objectives
5.1  Introduction”
5.2 History of the Covenants

5.3 The International Covenant on Economic, Social and Cultural Rights

5.3.1 Limitations on the Rights . :
5.3.2  Machinery for Implementation
5.4  The International Covenant on Civil and Political Rights
5.4.1 Limitations on the Rights )
5.4.2  Machinery for Implementation
5.4.3 The Optional Protocols -

5.5  An Evaluation of the Covenants

56 Let'Us Sum Up

5.7 Key Words

5.8 Some Useful Books

5.9. Answers to Check Your Progress Exercises

5.0 OBJECTIVES

Efforts to translaie the moral standards of tl.e UDHR into legal and binding principles led to the
drafting and ratification of the two major human rights treaties: the International Covenant on
Civil and Political Rights, and the International Covenant on Economic, Social and Cultural
Rights. This unit deals with the main features of these Covenants, and the mechanism to enforce
them among member states. After going through this unit, you should be able to

® identify the important rights guaranteed by the Covenants;
® cxplain the limitations on the exercise of the rights recognised by these Covenants;
® describe the machinery for monitoring the implementation of the rights; and

® critically evaluate the Covenants.

5.1 INTRODUCTION

While the UDHR enumerated the basic human rights, these did not have a binding force. The
Declaration was a mere resolution and not a treaty imposing legal obligations on the states.
Efforts to draft specific human rights treaties with legal and binding force began in the late 1940s.
It, however, took nearly two decades to draft two major multilateral human rights treaties: the
International Covenant on Civil and Political Rights, and the International Covenant on Economic,
Social and Cultural Rights. A decade later, these covenants cause into force. Why did it take so
long for the international community to implement these Covenants? What are their main
features? What mechanism has been established to implement the rights contained in these
Covenants? These are some of the questions that we will strive to answer in this unit,

3.2 HISTORY OF THE COVENANTS

We have already seen that the international community, since 1945, had decided upon an
International Bill of Rights which should comprise two parts: (1) a declaration of certain
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international standards of hutian’ rights having a*moral forcetd_persuade states:to aceept them :
voluntarily, and (2) a set of tights and freedoms as a part of aminternational agreement or a treaty
which would be legally binding on the states; and these rights and freedoms must also be made .
enforceable through some international mechanism under the treaty. A

With the adoption of the UDHR in 1948, effotts to translate these moral standafds into bi;nding '
legal obligations on states began in earnest. As the Commission on Human Rights started drafting .
of the tréaty, many states, particularly from Asia and Affica, became-members of il Uniiod
Nations. They brought with them their own perceptions of human rights. These emanated from
their traditional cultural ethos common experience of _col_qnialism-and exploitation at the hands
of the European powers. Their priorities ‘and" special emphasis fested on’ thé ‘riore- urgent
realisation of economic, social and cultural rights, rather than the civil andpohtlcalones,as they
believed that economic and social development alone would ensure larger: freedoms. Some of
them wanted both the categories of rights to go hand in hand: The-states: of :the Third World and ::
the Socialist bloc, however, realised that the two categories differed in their 'subjéct-matter and -
conditions for their achievement. Thus, they believed ‘that their implementation+monitoring
mechanisms on the international level bad to be different. Therefore, te ECOSOC and the: General -
Assembly finally decided to formulate two treaties rather than’ one —— -on€ to-provide for the -
economic, social and cultural rights, and the other for the civil and political rights.

It .was._after_nearly two.decades of. protracted and contentious  negotiations _that the’ General
Assembly adopted two Covenants — the International Covenant on Civil and Political Rights and
the ‘Intefnational Covenanit on Economic;, Social‘and Cultiral Rights — o 16" December, 1966,

aridt Fécotifiended thei 1o its efnbér states: These: Covefiants finally caifie'fitd force*in 1976,

whiéii' the’ reiiiréd namber of states, 35 ifi‘all; ratified and became parties to thése ‘covenatits: Tn.
other Words, it took 10’ years for these tréaties 16 bécorie bindiiig intemational instriments, which

shows the hesitation ‘on ‘the part ‘of -staféé to -accept restrictions ‘on their* sovereignty, and ‘the
international human rights monitoring machitieri¢s of even-the mildestkind. India became: a-party:
to the covenants after ratifying them in 1979, This brought in a sense of balance in India’s
approach to human rights. It réalised that efforts to achiéve economic, social and cultural rights,
as well as civil and political rights, must g0 Harid in"harid; as ‘both categories of rights are ‘equally
important. One cannot be sacrificed for the sake of the other; nor can it be prioritised over the
other. Also, all human rights are mutually interlinked: the full utilisation of one depends on that
of the other..

53 THE INTERNATIONAL COVENANT ‘ON ECONOMIC,
__ 'SOCIAL AND CULTURAL RIGHTS =

The International Coyenant on Economic, Social -and Cultural Rights contains 31; articles. Of
these 25 are directly. related to these rights, while, the rest deal with how the agreement is brought,.
into force, and subsequently amended.



The Rights Recognised under the Covenant

© Right of self-determination of all peoples, and their right to freely dispose of theiﬂ
natural wealth and resources

Equal right of men and women to enjoy all economic, social and cultural rights.
Right to work, including the right to enjoy of just and favourable conditions of work,
Right to form and join trade unions.

Right to social security.

Right to family, including the right to protection of motherhood and childhood.
Right to an adequate standard of living and to continuous improvement of living
conditions.

Right to health.

® Right to education.

® Right to culture and to benefits of science and technology.

5.3.1 Limitations on the Rights

The covenant places certain limitations on the exercise of the rights recognised by it. Many of
~ these limitations flow from the very nature of the rights and the problems involved in their
implementation by states.

First, the covenant is based on the general awareness that full realisation of the rights contained
in it would require a high level of economic development in state. Thus, the developing countries
are allowed to determine to what extent they would guarantee these rights, “with due regard to
human rights and their national economy” [Article 2(1)].

- Second, states are permitted to impose limitations of the economic, social and cultural rights,
subject to two conditions: (I) that the limitations must be “compatible with the nature of these
rights”, and (2) that they must be imposed “solely for the purpose of promoting the general
welfare in a democratic society” (Article 4). This does not mean that the state or any group or
person may engage in any activity in destruction of these rights [Article 5(1)].

Third, many of the rights, such as the right to adequate standard of living and the right to the
benefits of scientific and technological advance, depend on international co-operation for their
realisation [Articles 2(1), 11, 15 and 22). Article 2(1)] specifically stresses the importance of
international economic and technical co-operation for full realisation of the rights recognised
under the covenant.

5.3.2 Machinery for Implementation

The covenant expects the participating states to implement the rights contained in it in good faith.
It also provides for an international mechanism for facilitating the implementation.

The mechanism for monitoring the implementation of the covenant consists of (a) an obligation
of states to submit periodic reports to the Secretary-General of the United Nations, (b) the General
Assembly, (c) the Economic and Social Council and its Commission on Human Rights, and (d)
other international organisations dealing with the relevant aspects of the economic, social and
cultural rights.

A state party to the covenant has a clear obligation to submit periodic reports to the Secretary-
General. These reports should indicate the extent to which a country has been able to.implement
the various rights under the covenant and also the problems faced in the process. Other states and
relevant specialised agencies comment upon these reports. The Commission on Human Rights
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may then make its recommendations after considering the reports, comments of other states and
international organisations and also of the state in question. The ECOSOC also sends periodic
reports to the General Assembly with information and general recommendations to facilitdte
implermentation of the covenant.

States agree that international action for the achieverjgnt of the econgmic, social and cultural
rights would include adoption of further treaties and agreements, and recommendations of
international organs. Provision of technical assistance to states needing such as’siStance, and
holding of consultations and meetings for the purposc of cvoiving imenmilonai:bb'-bgeraiion is
also agreed upon (Article 23).

;{ et Your l"w;’n'«;s ) l
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i fier what conditions s a state permitted to restrict rlghts claborated by the Intematlonal
l'l::- awirt on Beonomic, Socidd and Cultural Rights?
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54 THE INTERNATIONAL COVENANT ON CIVIL AND
POLITICAL RIGHTS

The International Covenant on Civil and Political Rights consists of (a) the Covenant adopted in
1966, (b) First Optional Protocol, also adopted in 1966, and (c) Second Optional Protocol adopted
in 1989.

The Rights Recognised under the Covenant

e Right of self-determination of all peoples, and thelr right to freely dxspose of their
natural wealth and resources.

Freedom from discrimination on ground of race, colour, sex, language, religion,
political or other opinion, national or social origin, property, birth or other status.
Right to effective remedy for violations of rights committed by persons in authority.
Equal right of men and women to enjoyment of civil and political rights.

Right to life.

Freedom from torture, or cruel, inhuman or degrading treatment.

Freedom from all forms of slavery and slave trade.

Right to liberty and security of person.

Right to human dignity.

Freedom from civil prison.

Freedom of movement and residence.

Freedom of aliens against arbitrary expulsnon

Right to fair trial.

Right against ex post facto criminal law.

Right to recognition as a person before law.

Right to privacy.

Right to freedom of thought, conscience and religion.

Right to freedom of opinion and expression.

Right to peaceful assembly.

Right to freedom of association, including freedom te form and join trade unions.
Right to family life.

Rights of the child.

Right to participate in public affairc.

Right to equality before law and equal protection of laws.

Minority rights.

T
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The Covenant has, for the first time, made a distinction between civil and political rights of the
individual, which ean be limited or temporarily denied by the state, and those which can never
be denied. Thus Article 4 of the covenant permits a state to take measures, “in time of public
emergency which threatens the life of the nation”, even if these measures may conflict with its
obligations under the covenant. However, the state is not permitted, under any circumstances,
to violate or derogate from the right to life, freedom from torture, freedom from slavery and
slave trade, freedom from civil prison, right against ex post Jacto criminal law, right to
recognition as a person before law, and the right to freedom of thought, conscience and
religion. In other words, these seven rights are considered the minimum fundamental rights which
should remain guaranteed to the individual ar all times and a state has no excuse to abridge, limit,
or deny them to its people. -

It would appear that these irreducible minimum rights form the universal standard of civil and
* political rights.

5.4.1 Limitations on the Rights

The most important limitation permitted by the covenant, as seen already, is that all the rights,
except the seven irreducible minimum rights, can be denied by a state to its people during public
emergency. However, this is subject to various conditions. First, the public emergency must be
of such a nature as to “threaten the life of the nation”. Second, it must be officially proclaimed.
Third, the limitations on the rights must only be “to the extent strictly required by the exigencies
of the situation”. Fourth, they must be in conformity with other obligations of the state under
international law. Fifth, they must not be discriminatory. Finally, the state invoking the powers
of derogation must “immediately inform” other states, about the scope and extent of such
derogation. It must also inform them after withdrawal of such restrictions. In other words, any
denial of or restriction on rights can only be of temporary character. As soon as the state of public
emergency ends, the limitations on rights must also end.

A second group of limitations would permit a state to prescribe by law restrictions of rights,
“which are necessary in a democratic society in the interest of national security or public safety,
public order, the protection of public health or morals or the protection of the rights and freedoms
of others”. This applies to the right to freedom of movement and residence; the right to fair trial;
the right to freedom of thought, conscience, and religion; the right to freedom of opinion and
expression; the right to peaceful assembly; the right to freedom of association; and the right to
participate in public affairs. ’

5.4.2 Machinery for Implementation

The machinery for the implementation of the rights recognised under the Civil and Political
Rights Covenant mainly consists of (a) the reports of states parties, (b) the Human Rights
Committee, and (c) the ECOSOC.

The Human Rights Comunittee is a body composed of eighteen members “who shall be persons
of high moral character and recognised competence in the field of human rights”, some of them
preferably with legal experience. States parties to the covenant elect these members.

States have an obligation to submit periodic reports to the Human Rights Committee. These

reports present the extent of implementation of the rights contained in the covenant, including the
problems and difficulties faced by the reporting state in ensuring implementation of the rights.
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The Human Rights Committee studies these reports, and makes its own reports and comments.
These are then sent to states, and also the ECOSOC. The states are free to submit their -
observations on the Committee’s reports and comments.

‘The Human Rights Committee also has two special jurisdictions: one in regard to complaints by
a state against another; and the other in regard to complaints by individuals against states. Each
of these special jurisdictions will have to be voluntarily accepted by the states concerned, before
ine Committee acts under each of them.

Thus, as between states which have accepted “he competence of the Committee to deal with state-
to-state comglaints, a state may complain against another’s human rights violations. The
Committee may then examine the complaints of one party and the replies of the other and try to
find a settlement between them. If no settlement is possible, it makes its own findings and
recommendations.

Similarly, if the Committee’s special jurisdiction is recognised by a state regarding individual
complaints, any individual may complain against the state before the Committee. The Committee,
after examining the complaint and the replies of the state concerned, makes its own findings and
recommendations.

The Human Rights Committee submits annual reports of its activities to the UN General
Assembly through the ECOSOC.

5.4.3 The Optional P_rotocols

The First Protocol, adopted along with the covenant in 1966, prov1des for a spec1a1 jurisdiction
of the Human Rights Committee to deal with complaints by individuals of human rights violations
by a state. As already discussed, this is a facility which cannot be used except against a state
which has given its consent to it in advance. The Protocol” describes elaborately this special
optional jurisdiction of the Committee.

The Second Optional Protocol, adopted in 1989, aims at abolition of death penalty. There is a
view gaining ground that death penalty as a punishment is a gross violation of human nghts and
it does not effectively serve as a deterrent punishment. It is also argued that it has not helped to
stop serious crimes like murder. However, the opposite view is equally strong. Many countries
have not abolished death penalty in their legal systems. The Second Optional Protocol is binding
only on states which have specifically accepted it.

5 L 'heex Your Pxogress J

o Covenant has identified some civil and political rights: as nimuggrights.thatkan:
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Political Righis

5.5 AN EVALUATION OF THE COVENANTS

The Human Rights Covenants, as treaties imposing binding obligations on states, have converted
the moral standards of UDHR into international legal standards. By the end of 1997, the Covenant
on Economic, Social and Cultural Rights has been accepted by 137 states, and the Covenant on
Civil and Political Rights, by 140 states.

Secondly, the covenants also reveal the differences of views among states regarding the content
and meaning of many of the rights. They try to interpret and apply them according to their own
traditional and religious beliefs. This is revealed through the reservations or declarations they
make to the covenants when they become parties to-them.

Thirdly, by adopting two separate treaties — one on civil and political rights and the other on
“ economic, social and cultural rights — the member states of the United N atxons have emphasised
both the categories of human rights unlike UDHR.

Fourthly, given the problems and difficulties of implementation, especially the availability of
resources, the international machinery for monitoring_the implementation has been differently
constituted under the two covenants. Thus, a more effective fitternational scrutiny is provided for
under the Covenant on Civil and Political Rights, which the Covenant on Economic, Social and
Cultural Rights utilises a “less probing” machmery

Fifthly, the main function of the international mechanism for monitoring implementation of both
the categories of rights is to obligate the states to make periodic reports. The periodicity of these
—_reports, which should be submitted to the monitoring bodies, has not been defined. States have
not shown good faith either in making such reports regularly, or even in giving full and truthful
information in whatever reports they submit.

Sixthly, both the covenants embody certain common rights, such as the right of all peoples to self-
determination, and the right to permanent sovereignty over natural resources. The right to
freedom of association, and to form and join trade unions are also included. This may at times
create competing claims to jurisdiction by both the Human Right Committee as well as UN
Human Rights Commission.

Seventhly, the working of the Human Rights Committee and the UN Human Rights Commission
so far has placed them as political organs. The countries continue to fight their political battles
through them rather than utilising them as human rights fora. The acrimonious debates regularly

. initiated by Pakistan against India, by raising the so-called human rights situation in Jammu and
Kashmir, yet ignoring its own role in promoting terrorism across the border, is a clear example.
These bodies are aptly misused by states for political purposes. Therefore, their main objective,
i.e. promotion of implementation of human rights, remains unfulfilled.

Eighthly, the working of human rights monitoring bodies of the United Nations has shown that
NGOs have an important role to play in forcing international attention to. human rights situations
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in various countries. It has made it possible for NGOs to promote implementation of human
rights.

Ninthly, on the whole, the impact of the monitoring machinery as an effective tool for the
implementation of human rights has not been significant. The monitoring bodies have no doubt
succeeded in highlighting international concern, and some sensitive states have responded by
taking measures rectifying the domestic situation. But, by and large, these have not prominently
succeeded in their basic objective.

Finally, it is widely assumed that the United Nations has made a significant contribution in
establishing human rights norms on the international level; that it has evolved binding treaties and
non-binding resolutions, as a follow-up elaboration of and additions to UDHR. This is a modest,
yet significant, contribution which the United Nations can claim in the field of human rights. The
International Bill of Rights comprising the UDHR and the Covenants stands at the centre of this
achievement.

c Chioek Your Progress 3 ]J

L. hile Beonomic, Social und Culwural Rights, and Civil and Political Rights are _dlstlpct
cutegniies, there are some rights that easily fit into both the categories. Can you identify
them? What problems might one encounter in dealing with such rights?

.............................................

5.6 LET US SUM UP

We have examined some of the important features of the major international human rights
treaties: the International Covenant on Civil and Political Rights, and the International Covenant
on Economic, Social and Cultural Rights. As we saw, the Covenants place certain restrictions on
the exercise of the rights recognised by them. The Covenant of Civil and Political Rights,
however, has identified some rights as irreducible.

The United Nations has played a significant role in establishing human rights norms on the
international level in the form of binding treaties and non-binding resolutions. However, the
submission of periodic reports to the United Nations and its agencies dealing with the relevant
subject is the only obligation that a state undertakes by ratifying the Covenants. The pressure
generated by the discussion on the report submitted by a country on the extent to which it has
been able to implement the various rights is the only pressure acting on the state to respect the
rights recognised by the Covenants. While states sensitive to international concerns take measure
to rectify the domestic situation, many of them do not.

3.7 KEY WORDS

Ethos: Moral significance or practices.

Ex post facto: Retrospective. Existing at a particular point of time in the past.

Irreducible: Which cannot be reduced further that is to say, the rights are to be guaranteed to
" i~dividuals at all times.
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59 ANSWERS TO CHECK YOUR PROGRESS EXERCISES

Check Your Progress 1
1.  Refer to section 5.3.1, para 3.

Check Your Progress 2
1.  Refer to section 5.4, para 2.
2. Refer to section 5.5, para 2.

Check Your Progress 3

1. Refer to the rights mentioned is the boxes under Sections 5.3 and 5.4 respectively. To
answer the last part of the Question, use your own discretion.
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UNIT 6 IMPLEMENTING HUMAN RIGHTS: THE UN
MACHINERY

Structure

6.0  Objectives
6.1  Introduction )
6.2 UN Human Rights Implementation Mechanisms

6.2.1 Organisations with distinguished records in human rights implementation
International Labour Organisation
The UN Office of the High Commissioner of Refugees
Intenational Committee of the Red Cross
6.3  Role of Non-United Nation Actors
6.3.1 Role of the NGOs
6.3.2 Role of Regional Arrangements
6.3.3 National Institutions
6.3.4 Special Rapporteurs
64  How Powerful is the Human Rights Machinery?
6.5 Let Us Sum Up
6.6 Key Words
6.7  Some Useful Books
6.8  Answers to Check Your Progress Exercises

6.9. Documents
Document 1-—The UN Human Rights Machinery
Document 2—Composite Chart of UN Human Rights Conventions
Document 3—UN Human Rights Conventions, Ratification status of select countries
Document 4—Develop Your Own Country Convention Chart

6.0 OBJECTIVES

Carrying on from the previous unit, this unit discusses the UN monitoring mechanism as well as
treaty-based mechanisms for the implementation of human rights. After going through this unit,
you should be able to

@ describe the various types of UN based and treaty-based mechanisms established for the
implementation of human rights obligations of states,

® identify the strengths and weaknesses of these mechanisms, and

® recognise the role of non-UN organisations, particularly, non-governmental and regional
human rights organisations.

6.1 INTRODUCTION

As we saw in the previous unit, there is no single, all comprehensive international machinery for
implementation of human rights. The UN machinery for this purpose varies with the category of
rights involved, and the nature of obligations undertaken by states. As we observed, economic,
social and cultural rights have a less exacting machinery, whereas civil and political rights have
a more rigorous one. Rights unregulated by treaties have the general implementation machinery
of the United Nations, while the treaty-based rights are monitored by machinery set up by the
treaties. .In this unit, we will examine the general implementation mechanism for human. rights
under the United Nations. We will also examine the role played by the non-UN bodies such as
regional organisations and the NGOs in strengthening the human rights standards and norms
evolved by the United Nations. '
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62 UN HUMAN RIGHTS IMPLEMENTATION MECHANISMS:

The. general UN human rights implementation mechanism as: alreadv seen' c‘omprises' the sub-
The main feature of thts mechamsm is its. voluntary acceptance by member states. Furthermore
ine obligation of states to submit periodic reports to ttie UN Commission or other bodies is .

. veluntoss and these bodies have power only to make recommendations. In recent years, however,
- the: United Nations has appointed-Working Groups: and Rapporteurs to’ investigate speCrﬁc
.complaints and report. to a human:rights body which can seek; if necessary, fuither information/
.-explanation -from the- state- concerned:: The. UN Commissioner for Human ‘Rights “assists in
investigation of human rights complaints and situations. Since 1994 the High Commissioner has
“maintained a 24-hour facsimile (fax) ‘hotline’ for reporting human rights violations (Fax No. 41-
.22-917-0092). This-is-accessible: to. victims of human rights violations; their relatives-and'NGOs.

... The treaty-based implementation- mechanisms: are - legally ‘separate from the” Umted Nations,

: -although they also report.to the United:Nations on their activities and these reports may fotm ‘the

. basis for: further discussions-at the United :Nations.:Also; the UN Centre for Humdn R1ghts and

. ,other :administrativé ‘departmenits’of the Unitéd Nations offer: {echmcal drid ‘other assrstance ‘to
these treaty-based bodies.

. The principal: treaty based: monitoring: bodies' {controk committees)-in-operation ‘are:
.. The Committee on Econer'nic, Social and Cultural Rghts (ECOSOC)' A workiﬁ‘g' groﬁp that

International Conventron on Economic, Socral and Cultural Rights, 1966.

2. The Human Rights Committee: under: the- International*Covenant on €ivil dnd Polifical
: nghts, 1966.".

=3, »'The .Committee.. on the - Elimination :of-Racial ‘Discrirination, - under the’ Intematlonal
Convea.uvii: on.thes Elimination -of Racial stcrrmmatlon 1965 v

4. The'Committee on the Elimination of Discrifmination against Wometi; under the' Convention
.ot the: Elimination of All Forms ‘of Discrimination against Wor‘nen,”1979’.“
Inhuman and Degraclmg Treatment or Pumshment 1984.

6..  The Group of Three, under the International Convention on the'Sappression and Puni§hment
of the Crime of Apartheid, 1973, - S '

7. The Committee on:the Rights.of the Child, under the Convention on-the Rights of the Child,
1989.. '

The general pattern of structure and functioning of these bodies is as follows:

& States party to a treaty have a duty to submit periodic reports of information on the status

.. of.implementation of the treaty-based: human rights to the 'monitoring body. =~ -

® . The body then:examines these :teports; and ithe: comimerits ori -them by otuer states and
NGOs. It may, on its own, also ask for special reports and-information. It‘gives the' tate
concerned an opportunity to respond to others’ comments and also the comments of the
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monitoring body itself.

e Finally, it makes its own report and recommendations to the state, and also to the relevant
bodies of the United Nations. There is so much of interaction while the body is considering
a report or information that the state is virtually put on the dock to defend its conduct in
front of the world at large. This is the touchstone of effectiveness of these monitoring
bodies in persuading states to comply with human rights standards.

Non-governmental organisations (NGOs) play an important role in making UN activities in the
field of human rights effective . They assist the UN bodies and the treaty-based bodies in
highlighting human rights situations or patterns of human rights violations in states, They also
produce evidence and information before these bodies which use them in performing their
functions.

In spite of these safeguards, the international implementation mechanism is flawed at least in
three main respects. First, there is a serious problem of overlapping Jurisdictions of the various
monitoring bodies. (Some amount of overlapping cannot be avoided, since human rights
themselves are interlinked.) Nevertheless, a proper coordinating framework needs to be evolved
to tackle this problem. This framework should encompass not only the UN bodies but also the
UN specialized agencies such as the ILO, the WHO, the FAO, the UNESCO etc., each one of
which has its own monitoring mechanism.

Secondly, states have failed miserably in carrying out their obligation to submit reports. Many
of them fail to submit their reports at all and are tardy in making required information available.
Even when they make the reports, these reports fail to reveal more than the provisions of the
constitution and other laws. In fact, they conceal much more than they reveal.

Thirdly, the most serious defect of the UN mechanism is its political nature. It is the product of
a state system and it is biased in Javour of that system. It has no effective power of compulsion
or sanctioning process to force a state to comply with human rights standards. Also, given the
political nature of the state system, each state tries to use the human rights bodies to its own
political ends. The recent persistent misuse of the UN Commission on Human Rights by Pakistan
against India explains why the UN bodies cannot be expected to lopk at human rights issues
impartially and with consistency in applications of standards. In view of the international politics
of human rights, nothing much can be expected of the international organisations. The effective
implementation of human rights remains under the exclusive control of states. (Even otherwise,
the national society must be the starting point of the implementation of human rights. The
Initiative must come from within the society. Human rights conditions cannot be imposed from
above or outside). '

It is clear from the above discussion that the evolution of the international concern for human
rights, and also the unprecedented expansion of the human rights norms and standards enveloping
all aspects of human life, are a standing testimony to the contribution of the international
organisation to the dignity of man. During the last fifty years of UDHR, the canvas of human
rights has vastly -broadened and the content greatly deepened. More people are aware of their

rights today than ever before. This is no small contribution, even if much remains to be done.

6.2.1 Organisations with distinguished records in human rights implementation
This section on the implementation of human rights would remain incomplete without mention

of two subsidiary bodies and a private organisation, which have distinguished themselves in their
good work done for the cause of Jhuman dignity. -
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International Labour Organisation (ILO)

The ILO has long been concerned witn the labour rights of working people all over the world.
First;as-a parailel-organisation tothe League-of Nations and later, as a specialised agency of the
UN, it had developed series of complex procedures for monitoring state behaviour in the area of
labour rights It has also developed series of reasonable standards abOut intemational labour rights

child labour, freedom of association, ught to orgamse hade unions. etc Due to the vast segment
of human rights under its purview, ILO’s record of performance remains a mixed one. Nevertheless,
in its overall performance as a watchdog of labour rights, ILO’s achievement is both historic and
commendable. ‘

The UN Office of the High Commissioner for Refugees (UNHCR)

“Refugees* is defined as those individuals crossing an international boundary on the basis of well-
founded fear of persecution. Such persons (refugees) have a legal right not to be returned to a
state where their lives are perceived to be in danger.

In the wake of World War Two, the refugee situation -was not considered very important and the
general impression was that the problem would soon be over. But reality has proved dangerously
different. Over half a century later, retugees number about 13-15 million each year with another
25 million found in refugee-like situations. Genocides and ethnic cleansing in Rwanda and
Yugoslavia have been responsible for millions of refugees in ihe recent past. The workioad is too
immense to be relegated to the Commission for protection of human rights. The UN Office of the
High Commissioner for Refugees is a permanent- organisation with an annual budget of over $1
billion (not much when one considers the vast numbers involved) that looks after these people
in distress. UNHCR is one of the more respected UN agencies.

International Committee of the Red Cross (ICRC)

A private Swiss agency, ICRC performs a noble mission at times of war. Under the Geneva
Convention of 1949 and the Additional Protoco! T of 1977 pertaining to armed conflict, warring
‘states are supposed to appoint a neutral state as a protecting power to oversee and supervise
application of international rules. But few such neutral states have been named, leaving largely
the task of looking after captured, wounded and sick military personnel to the ICRC.

EL\ iu 170!11‘ r’[{i’ 1 28S 1

b fas e fu o pond 8 ez rights vielaton to the UN CommiSsioner for Human Rights,
VO WO NERE it to: )




6.3 ROLE OF NON-UNITED NATION ACTORS

Having examined the UN implementation. machinery.,one :can- see- that. the -implementation .of
human rights leaves much to be desired..Although some. vital successes -have: been-achieyed, and
thanks to.the UN. system, human rights has become.one. of ithe watchwords since the.latter half;
of the twentieth. century, ;the efficaciausness.of,the. implementation has been. flawed .due fo: the.
politics of the member states., For.example, the procesdings of the. UN /Commission on-Human:
Rights, gives: the impression.that who_yqur.friends. matter .more than.what: your. track record sz
While eountries. like Serbia.have. been:issygd;a-well-deserved «condemnation;.many. others.with,

blatant human rights violation records have gone scot-free.

Besides the UN ' system; :there are. other. actors. in.:the. global order like non-gavernmental:
Organisations (NGOs) and regional inter-governmental organisations like the Council for Europe
and the. Organisation. of . American. States.who. have. also -contributed. to, the: implementation. qf, -
human: rights. .

6.3.1 Role or the NGUs

In.the last- twor decades non:governmental organisations.or.NGQs, have, gained tremendausiclant,
vis.a-vis the.issue- of human: rights :and. human rights. implementation.;;Today;there,ate a:large:
number; of NGOs at;both: national and:international levels engaged:inthe field of:human,rights;
They .act. as;the. unofficial guardians safeguarding. people’s +wights:againsk infringement, hy. the -
 state."They-ensure this through-diplomatic initiatjves, :annual.reports.(like those. published.by.the,
Amnesty, International:and Human Rights Watch). They. also. make.public statements.in the hope:
to.influence.the deliberations of: human rights-bodies established under the-IIN and.other: inters,
governmental bodies. They also engage. in-mobilising. public: opinion :through :year:long.issue-
based campaigns such as the campaign Amnesty launched on the issue of political prisoners in

Uruguay.

In the last decade 2 number of NGOs.have.gained consultative. status; with.inter-governmental

bodies, such as the ECOSOC, the 1LO, UNESCO and regional set-ups like, the Council of Europe

and: the, Qrganisation of American States... o
Often, NGOs are at the forefront of human rights.crusades.since:they, aré.more vocal i criicising
a state than-other forums, when.such.criticism.is due. However, there have been, instances whete
NGOs have been accused of being partisan, although this is far outweighed by their overwhelming
contribution to generating awareness about and alleviating human rights violations across the

globe.

[There is a separate block (Block V, Course 1) on NGOs involved in the field of Human
Rights, which may be referred for details] : ‘

6.3.2 Role of Regional Arrangements

Besides the UN, other inter-governmental actors in the development and implementation of
human rights standards are regional arrangement set-ups like the Council of Europe and the
Organization of American States.

The member states of the Councii of Europe signed the European Convention for Protection of
Human Rights and Fundamental Freedoms in 1950. Entered into force in 1953, the Convention
created two mechanisms for ensuring the compliance of member states with the provisions of the
Convention—the European Commission of Human Rights and the European Court of Human
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:Rights—the two,most. powerful -inter-governmental .human . rights implementation mechanisms
-ever in-the: world;

.The European Gonvention.on Human Rights teflects the. eivil and political rights of the UDHR,
:but .no_social.and. ¢c0nomlc -rights -find . mention. here.:.Under. this- convention, the rights are
_lmplementcd through the Human Rights. Commission-and- the European Court of Human Rights
(at Strasbourg). They may receive both inter-state complamrq as well:as an individual persons’
_complaint regarding state mfrmgement The findings of these bodies are bmdmo on the sta[es
“which hiave no choice but (o comply.”

All parties have in fact complied so far—a rare phenomenon where human rights decisions are
no less effective than: regular court cdses. - Evuropean:Convention is therefore considered to.be the
most successfully imple..ented human rights system‘in the' world, -as compared to other agencies,
actors and instruments. '

In: addition to:the:state complaints mechanism; -all persons residing:in the territory.of a member
state :can*bring‘individual:complaints: against-a: state .for violating the provisions of the European
Convention ‘which-provides; broadly :speaking;-for civil:-and political fights. A case is usually
admitted after screening by the European Commission and during the proceedings of the Court,
-the:individwal smay iparticipates Tudgements: oncegiven are:final-and binding:on all ;parties, and
ithe ‘Commniittee::'of Ministers: (a:political-body):seesto ‘it that:the judgements are enforced. The
‘significance ‘of :the::European iConventiori . derives  from: its” procedural fairnéss -and” collective
enforcement méchanisce -which' hias seldom- failed till:date.:

:Like: theEurapean-Convention- system, ;the::Organisation: of American .states: also has an inter-
American Human' Rights: systémsin the-form of “American:Convention on-‘Human- Rights, 1969.
This is patterned on its European counterpart but it lacks:the strength.of the former. Till date; the
‘major- powers-of- the : Americas—:the ‘United: States,: Mexico, Argéntina and: Brazil—have: aot
-become parties:to it; This:is a great pity: since this: human: rights:set-up: has:provisions ‘which; if
‘given ' the:binding® character:of -the zEuropean ssystem;’ would provide - miore ~advanced and
enlightened guarantees than even the European Convention.

Asia:isistill_without a regional:arrangemient; but :an AsiatPacific Forum was established:in 1995

consisting of the national institutions in the region. SAARC has, however, adopted-a ‘rélated
instrument viz., the Convention on Preventing and Combating Trafficking in Women Children for
Prostitution.

6.3.3 National Institutions

A very important machinery for implementation of human rights is the national institution created
for this purpose. But such national institutions (like National Human Rights Commission, India)
have been subjected to a set of (moral) ‘principles relating to the states of national institutions’
adopted in Paris in October 1991 and, subsequently, endorsed by the UN General Assembly in
1993. Known as Paris Principles, they focus on the importance of independence and pluralism,
the capacity to receive and enquire into complaints to promote conformity of national laws and
practice with international human rights standards, to undertake human rights education and
research, to encourage co-operation with the NGOs dealing with human rights. Nearly 30
countries have now set up national institutions which are broadly based on the Paris Principles.

6.3.4 Special Rapporteur:

Another important machinery consists in the working of the Special Rapporteur system. Special
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hquOl[UlTS are appeinted to examine specific cases of human rights violation on an organized
mass scale, usually in the areas of widely-felt human deprivations. For example, we have
- Rapporteurs to report on the status of Torture, Development, Shelter, Women, AIDS/HIV, ethnic
cleansing in Rwanda, Bosnia etc, on racial dxscrimination etc. Thie Special Rapporteurs submiit a
detailed report on the subject assigned to the Commission on Human Rights. Such reports not

only expose the perpetrators but, more importantly, become a basis for information gathering and
remedial struggles elsewhere

64 HOW POWERFUL IS THE HUMAN RIGHTS MACHINERY?

The answer to the above questions is that the machinery for implementation of human rights is

powerful, but its development has been slow. A stock taking of the maJor milestones in this
cvolution reveals the following:

Each of the six organs of the UN has human rights responsibilities (See Document 1——
‘Watchdogs ...".) Though a specialised agency devoted to development, UNDP’s 1998 policy
outlines make it clear that all development works will have human rights perspective. -.

As mentioned above, elaborate specialised mechanisms have been created to address specific
issues relating to women, minorities, children, etc. There are now eight treaty bodies (six created
by the UN, two by the ILO) dealing with human rights issues. There are some 70 internationa!
instruments (covenants, conventions, declarations, etc) dealing with human rights.

Two ad hoc International Tribunals have been set up to demonstrate that institutions for human
rights are vested with sufficient power, viz. those for the former Yugoslavia (May 27, 1993) and
another for Rwanda (November 8, 1994).

Most recently, on July 17 1998, the Statute of Rome was adopted to establish an International
Criminal Court. Its aim is to end a situation in which, as Secretary General Kofi Annan observed, -
‘it lias been easier to bring someone to justice for killing one person, than for killing 100,000.’

[A separate block (Block 3, Course 2) deals with human rights protection through
constitutional machinery. Particularly for the role of National Human nghts Commission,
read that block for more details.]

1. Among the regional human rights organisations, which one is rated to be the most effectlve

in dealing with <1v1l and polmeal rights?

..........................
..............................................
........
.......................
...................................
.....................................
...................................................

.................
...............................................

Find out which are the non-governmental organisations that hdve a consultative status with

o

inter-governmental organisations.
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Enforcement Mechanisms
[ Principal UN Organs
1 The Security Council
2 Office of the Security Council
3.  The General Assembly
4 Economic and Social Council
5. International Court of Justice
II Major Subsidiary Buuics®
1. The Human Rights Commission
2. International Labour Organisation
3.  The High Commissioner for Refugees
4 International Committee of the Red Cross (a private agency which works in times
of armed conflict)
III Treaty Specific Bodies
1.  The Human Rights Committee
2. The Committee on Economic, Social and Cultural Rights
6.5 LET US SUM UP
1. There is no single, all comprehensive international machinery for implementation of human
rights. The UN machinery for implementation of human rights varies with the category of
rights involved, and the nature of cbligations undertaken by states. Treaty-based
implementation mechanisms are legally separate from the United Nations, although they
also report to the United Nations on their-activities. and these reports may form the basis
for further discussions at the United Nations.
2. While international organizations from above and non-governmental organizations from
below can compel a state to abide by its international obligations, the effective implementation
* of human rights remains under the exclusive cortrol of states.
™3> The evolution of the interactional concern for human rights, and also the unprecedented
expansion of the human rights norms and standards enveloping all aspects of human life,
are a standing testimony to the contribution of the international organization to the dignity
of human beings. With non-governmental organizations also becoming active on the
international stage and within the states, the canvas of human rights has vastly broadened
and the content greatly deepened. More people are aware of their rights today than ever
before. This is no small contribution, ev<n if much remains to be done.
6.6 KEY WORDS

genocide:deliberate mass killing of people belonging to a particular community, religion or

group.

ethnic cleansing:the mass expulsion or killing of members of one ethnic or rellglous group in an
area by those of another

watchword: a word or slogan which is a principle or a gu1de to action

flawed: having defects

efficaciousness:effectiveness

safeguards: preventive measures

standing testimony:one which has been acknowledged long since

convention: in UN language, it means treaties signcd by two or more states
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freatst an mternalional agreement between two or more states, in a-written.form and .governed
by is‘ernational law

watchdog: to act as a watchdog, i.e. guarding against undesirable practices-

6.7

SOME USEFUL BOOKS

United Nations, United Nations Action in the Field of Human Rights::

United Nations, #orld Conference on Human Rights: The Vienna Declaration and Programme
Action (June 1993/1993).

K.P. Saksena (ed.), Human Rights Perspectives and Challenges: (1994)

6.8

ANSWERS TO CHECK YOUR PROGRESS EXERCISES |

Check Your Progress 1

L

ro

- The High Commissioner of Humian Rights maintains a 24-hour facsimile {fax) “hottine’ for

reporting human rights violations. (Fax No. 41-22-917-0092.)° "

- Since it is a responsibility of the government which have. failed, usually non-goveérnmental
“bodies submit such reports:which carry-weight with the intemational monitoring bodies like

Human Rights Committee at Geneva. You can also fax to the High Commissioner.

Check Your Progress.2.

1.

15 of Course 1.

The Council of Europe through the-;European:CQmmission--'ofuHuman-:Rig'hts_,-"and | _the
European Court of Human Right which are the specific implementing mechanisms of the

-European Convention.

Some NGOs enjoy the status of: being consulted {in_times -of need) by .the 1IN Economic
and Social Council as per its 1296 (?) Resolution of May 1968. According to this

:Resolution (which-is under review by:a Working:Group:of:the: ECOSOC);.the NGO shall
‘be.{af representative: character and -of recognized. international. standing;- it ishall represent

a:Substantial iproportion, and -express the:views of:major sections of the: population or of the
organized persons within: the. particular.field: of its competerice, oavering;:where: possible,

asulistantial-member-of-countries in.different.regions ofithe werld:”The Resolution further

specifies the required:structure of the. organization; policy-making procedures; voting rights
on the floor:of deliberations:and the question: of financing: For a.detailed: view; read Unit




Watchdogs o Document-I
The United Nations human-rights machinery*

e R SECRETARIAT - R T
— security © R . GENERAL ASSEMBL
COUNCIL : . S e

— e} Treaty-monitoring—

. ECONOMIC AND. ~ <3 bodies.

e SOCIAL COUNCIL

. TRUSTEE ) ST
SHIP - -

- COUNCIL ™ -

INTL. COURT
OF JUSTICE

*Arrows indicate reporting T
R 0)8 Derkareasindicate thesix  *  JRCEHNIY Spemal Committee on Israeli
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DEVELOP YOUR OWN COUNTRY CONVENTION CHART

Document-1V

COUMEY: et

Convention Year in Ratified |Reservations
Force Y/N Y/N

Universal Declaration of Human Rights (UDHR) 1948
International Covenant on Civil and Political Rights (ICCPR) 1566
Optional Protocol on Civil and Political Rights (OPICCPR) 1966
International Covenant on Economic, Social and Cultural ; 1966
Rights (ICESCR) ‘
Convention on the Elimination of All Forms of 1981
Discrimination Against Women (CEDAW)
Intenational Convention on the Elimination of All Forms | 1963
of Racial Discrimination (ICERD)
Convention on the Rights of the Child (CRO)
Convention Against Discrimination in Education (CDE) 1960
Equal Remuneration Convention (ERC) 1953
Maternity Protection Convention (MPCQC) 1955
Discrimination (Employment and Occupation) 1960
Convention (DC)
Workers with Family Responsibilities Convention (WFRC) 1983
Home Work Convention (HWC) (not yet entered into force)
Convention on the Nationality of Married Women (CNMW) 1957
Convention on Consent to Marriage, Minimum Age for 1962
Marriage and Registration of Marriages (CCM)
Convention Reléting to the Status of Refugees (CRSR) 1951
Convention for the Suppression of Traffic in Persons and 1949
of the Exploitation of the Prostitution of Others (CSTPEP)
Supplementary Convention on the Abolition of Slavery, the 1956
Slave Trade, and Institutions and Practices Similar to
Slavery (SCAS)
Convention Against Torture and Other Cruel, Inhuman or 1984
Degrading Treatment or Punishment (CAT)
Protocol Relating to the Status of Refugees 1567
Convention on the Political Rights of Women (CPRW) 1953
Convention Relating to the Status of Stateless Persons (CSSP) 1954
Convention on the Reduction of Statelessness (CRS) 1961

Assignment: Find out answers for yourself.
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UNIT 7 DEVELOPMENT, DEMOCRACY AND HUMAN
RIGHTS

Structure

7.0  Objectives

7.1 End of Cold War and Shifts in International Economic/ Trade Relations

7.2 The ‘Cruel Dilemma’ between Bread and Freedom o

7.3 Studies in Inter-relationship between Democracy, Development and Human Rights
7.4 Quality of Development — a Factor in Democracy

7.5 Development: An Integrated Concern :

7.6 Strengthening Human Rights: Reconciling Liberty with Equality

7.7 Milestones in Human Rights-Centered Development
7.7.1 The Banjul Charter and the Arusha Charter '
772 UN Initiatives: Integrating Human Rights with Sustainable Development
7.7.3 UNDP’s efforts -

7.8  Is the Current Human Rights — Centered Approach Pro-Western?
7.8.1 Who can Enforce Rights?

79  Let Us Sum Up

7.10 Key Words

7.11 Answers to Check Your Progress Exercises

70 OBJECTIVES

Reading this unit will make you understand:
® how have Development, Democracy and Human Rights become inter-related,
® more about inter-relationship between liberty and equality,

® essence of human rights-centred notion of ‘Development’ and various milestones in its
evolution, :

e different Human Rights Charters that have provided institutional and programmatic basis to
its effective realization. ’

7.1 END OF COLD WAR AND SHIFTS IN INTERNATIONAL
ECONOMIC/ TRADE RELATIONS

The end of Cold War triggered major changes in the international economic relationships. The
first change was the triumph of the international financial institutions, particularly the World
Bank and the IMF over the UN economic agencies especially UNDP after decades of rivalry. The
former came around to the view that development is more than economic growth and the
economic thinking of the fifties and the sixties were therefore not correct. But it is fifty years
already past. And those who espoused such points of view like Third World countries and UNDP
have been eclipsed. This is popularly known as Washington Consensus which reflected a united
stand of Washington-based institutions like World Bank, IMF and of course, the government of
USA.

The second change was the beginning of a new consensus on the ixﬁportan_ce of free markets as

the foundation of economic development. Critics call it ‘free market religion’ since as Prof. Noam
Chomsky and others have argued, acceptance of ‘free market as the foundation of economic



development’ is based more on a ‘faith’ than on ‘empirical evidences’. It has been forced on
people, particularly the Third World political leaders. With the disintegration of the Soviet model
of the centralized planning (command economy), a noticeable change came in the economic
debates. The shift has come about from an earlier position of ‘planning’ (socialist) vs free market
(capitalist) to a new plane in which the debates centre around degrees of relaxation in government
control and intervention in the national economies. Once again, the lead in this direction was
provided by the World Bank in conjunction with a purposefully created European Bank for
Reconstruction and Development (1991) for facilitating transition of the Central and East
European (former Communist) countries into free-market economies.

Probably the most critical change was taking place in donor countries’ thinking regarding future
shape of international relationship (particularly economic) following the end of the Cold War and
decline of idgelogical confrontation. This trend was contained in the 1989 Report. of the OECD
(Organization for Economic Cooperation and Development then consisting of 29 developed
countries of the world, the figure has risen to 34 now) which reflected the state of things to come
in the 1990s.

The 1989 OECD Report argued that “a quiet revolution may be in process which can have
profound implications for development. While economic and political monopolies of power will
resist this revolution, and while history tells us that there will be both backward and forward
movements, we seem to be in a period when democratic processes are advancing. This
phenomenon is reflected in donor thinking about development cooperation in 1990”. (P.17)

Evidences in this direction of development - democracy integration came up quietly one after
another, almost the same time around. We have, for example, Prof. Samuel P. Huntington’s
researches on “Third Wave of Democracy” to tell us that nearly forty countries have turned to
democracy in the past two decades and “since the early 1970s, only four or five of the new
democracies have returned to authoritarian rule”.

If democracy has come to stay, we have the UNDP’s famous 1993 Human Development Report
establishing a close correlation between levels of development and the enjoyment of basic
freedoms and democratic institutions. The same year (1993) the World Conference on Human
Rights at Vienna was working up to a mandate given to it by the General Assembly and this
- mandate was to sincerely examine the interrelationship between development and human
rights. While declaring Right to Development as ‘inalienable’, the Vienna Declaration mentioned
in Article 10 that “lack of development cannot be invoked as a ground for denial of human
rights.”

———

Liud& Your Progress 1

“I.  What were the major changes in international economic/itradeirélations aftepithg énd’otithe
Cold War? - : '
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2. State whether the following are True or False:
(2) Soviet model of economic planning was based on free market philosophy.
(b) The European Bank for Reconstruction and Development was created to lead the
former socialist countries in Central Europe on to a capitalist path.



3. Which of the following statements js Correct about the 1989 OECD Report?
(a) It predicted that the donor countries would be guided henceforth by considerations of
democracy while dealing with the developing countries.
(b) It predicted the oncoming of revolutions in developing countries.
(©) It stressed the importance of capitalism to the development of the world.

Hlustrations: Box. 1

HBrief look at the Reports and what they say:. ‘

- 1989 Report of the Organization for Economic Cooperation and Development -
predicted the necessity for donor countries to take the development angle into
consideration before they gave aid to the developing countries.

- 1993 Human Development Report - established close correlation between levels of
development and the progress of basic freedoms, growth of democratic institutions.

- 1993 World Conference on Human Rights at Vienna - Article 10 of the declaration

Lsaid ‘lack of development cannot be a ground for denial of human rights'.

Illustration: Box. 2

What does INTEGRATING Human Rights with Development mean?
- Protection of Human Rights -

- Poverty eradication.

- Realization of Human Rights for Sustainable Human Development.

7.2 THE ‘CRUEL DILEMMA’ BETWEEN BREAD AND
FREEDOM

hand of a dictator is only capable of taking hard decisions necessary in the developing countries.
This thinking dates back to the early sixties. . :

for cleaning the corrupt system. Similarly, Anand Panyarachun of Thailand has been credited with
cutting tariffs and reducing the all-powerful army’s business clout etc. Both Qureshi and Anand
were good administrators with, however, an important personal background in common. While
the former was a Vice-President of the World Bank, the latter was the'formerJThai- ambassader
to Washington.

Can we hold out the example of these good administrators as evidences against elected
govemments or democracies? Some may still argue that the better-performing autocracies in
South Korea and Taiwan could succeed in transiting into democracies afterwards. Why not then
prefer autocracies over demacracies, if the transition from the former into the latter is possible?



But why at all, South Korean and Taiwanese autocratic regimes “decided” to go democratic?
Violent state repressions of popular strikes led by the students could not be continued longer and
these pressures, rather than “benevolence of the autocrats, substantively explain for the decision
to go democratic’. By any count, there are more tyrants who have remained unsuccessful in
economic and social fields than those who became successful.

7.3 STUDIES IN INTER-RELATIONSHIP BETWEEN
DEMOCRACY, DEVELOPMENT AND HUMAN RIGHTS

Many scholarly views suggest that development and democracy are not really strange bed-fellows
though causality in their inter-relationships is suspect. Recent econometric studies have established
that “this is probably of a functional and not generic nature”. (Monojit Chatterjee: World
Development Vol. 21.Nol2, 1993). Surajit Bhalla has studied 90 countries (in the period 1973-
90) about development which meant to him economic growth and social progress. He came to
the conclusion that “civil and political freedom promote growth and social indicators better than
autocracy”. John Williamson looked at 13 countries which went for radical economic reforms
involving transitional difficulties for their citizens. Of them, he found at least six democratic
countries as radically determined, if not more so, than four authoritarian countries. In any case,
he found that the reforms were necessitated by the economic ruin caused by the previous
autocratic regimes. '

Prof. Jagdish Bhagwati offers an operational definition of democracy to include
(i) right to vote and to furn out governments,

(ii) an independent judiciary,

(iii) a free press.

Such a democracy according to him is conducive to development, because it has been found that:

(a) democracies have rarely gone to war against each other.,

(b) whereas authoritarian regimes “bottle up” people’s problems, democracies provide “safety
valves” for venting them out. '

Prof. Mancur Olson argues, “a dictator may be interested in maximizing loot, subject to keeping -
the economy going whereas a democratic leader, of necessity, has to share the booty with the
constituencies of voters”. In other words, a money-grabbing democrat is less costly for the
economy than a money-grabbing dictator, since the democrat shares the loot with the constituents
like farmers or trade unions (their leaders, at least) while the despot may send it all to the Swiss
Banks. Therefore the economy is liable to be adversely affected under a dictatorship.

74 QUALITY OF DEVELOPMENT — A FACTOR IN
DEMOCRACY '

The quality of democracy is also important since it also affects quality of development. Neither
development nor democracy is free from corrupting tendencies. Since both development and
democracy are inter-connected, quality of one impinges on the quality of the other. A case in
point is Amartya Sen’s famous argument of why and how famines could be controlled in India.
His study says that in India people were allowed freedom to express their opinions and were
given an opportunity to put their positive thinking into actual use whereas Mao’s China didn’t
allow either. But democracies can also “create waste, even paralysis of useful state action,”
through lobbying activities of various vested and special interest groups. A quality democracy
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which substantially impacts the quality of development is founded on “the incent%ve and Fhe
ability to vote, to mobilize and to be heard” (on the part of the people). Moc.iern 1nf9rmat10n
technologies and para-governmental bodies like NGOs and Peoples’ Orgamz_atlons which have
sprung up, can dynamize this process of quality infusion into democracies to promote healthy
development.

Going through this route, Prof. Bhagwati seeks to resolve “the cruel dilemma” between brf?ad and
freedom (referred to in the previous section), which he and fellow economists faced during the
fifties and sixties. He came to the conclusion thar “to choose between democracy and development
was too simple-minded” and evidences now suggest that this “relationship between the two is Sar
more textured, and less unfavorable to democracy, tﬁan we thought then.”

...............................................................................................
...........................................................................................

2..  Which of the fdllowing is not a necessity in Prof. Jagadish Bhagawati’s -deﬁni';iOn'of'-
Democracy? ' o s ' o
(a)  right to vote,
(b)  right to own private property,
(c)  right to hold one’s opinion,
(d) an independentjudiciary.

3. Why do thinkers like Prof. Bhagawati and Prof, Mancur Olson opine that cielhoéracy is a
better way for ensuring development? : ' S

wn

Can dictatorship be an alternative to democracy?



7.5 DEVELOPMENT: AN INTEGRATED CONCERN

In the previous section, we understood why democracy brings about development and what
authoritarian governments cannot achieve. Democracy, we read, acquires real meaning only when
human rights and human - centredness are. followed when we discuss about Development. But
what is Development? What is Right to Development?

The meaning of Development has grown and has acquired a new set of connotations. After years
of debates, it is recently accepted that development is “an inalienable human right”. Thus, the
UNDP Policy Document of 1998 supports this approach and defines development as “multi-
dimensional, integrated, dynamic and progressive”. Its realization involves full observance of all
human rights - civil, political as much as social, economic and cultural. It addresses all concerns
- environment, peaceful co-existence, poverty and persistent social and economic inequalities. It
is human-centred development in which human beings occupy the centre of activities which
constitute the responsibility of “all actors in development” within the international community,
within States at both the national and international levels and within the UN system as such. Each
human being has thus a right to development, as Gandhi said, till the last drop of the tear is wiped
out from the last person on this earth. Development in this sense is all-encompassing. In the words
of the UN Secretary General, “The right to development is the measure of the respect of all other
human rights. That should be our aim: a situation in which all individuals are enabled to
maximize their potential, and to contribute to the evolution of society as a whole.”

How would individuals who make and advance the societies be ‘governed’ for realization of their
best potentials? Various recipes have been suggested, and most of them have pointed at one form
of democracy or another. '

Samuel Huntington who pioneered such type of studies holds the view that rapid economic
growth creates conditions for political mobilization and participation which, in their turn, provide
a basis for democratization.

- Take the case of the oil-rich countries of West Asia. Concentration of wealih in a few hands there
is positively associated with lack of democracy and insufficient protection of human rights.
Developed countries of the West, on the other hand, show a high level of association between
development and democracy. They also hold no less for the developing countries, Prof.
Vanhkanen would argue. This is so because if a developing country chooses to establish and
maintain democratic institutions, relevant power resources will be distributed widely, as well.

Chech Your Progress 3

he following argued rapid economic growth would lead towards more
..‘7 .
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3. Which among the following is a correct statement?

. (a) Concentration of wealth in a few families creates opportunities for development.
(b) Peoples’ participation in ruling lead to anarchy.
(© There is no relationship between Dictatorship and Human Rights.
@ Lack of Development leads to denial of Human Rights.

7.6  STRENGTHENING HUMAN RIGHTS: RECONCILING
LIBERTY WITH EQUALITY

like ours, considerations of equality would require that socio:economic and cultural needs of the
people are no'less important than the civil and political freedoms, The challenge is: the entire
development process, principally the actors on the scene - the State, the international community,
the civil society and above all, the UN agencies - must assume this daunting responsibility.

7.7 MILESTONES IN HUMAN RIGHTS-CENTERED
~ DEVELOPMENT

Before we come to the State’s responsibilities / obligations, it will be instructive to know the
milestones of achievements in this direction:
1. The Banjul Charter, 1986.
2. The Arusha Charter 1990.
3. Programmes of the International Organizations:
(a) Agenda for Development of the UN General Assembly (November 1997).
(b) Recommendations of the Third Working Group on Right to Development of the UN
(July 1998).
() UNDP Document, “Integrating Human Rights with Sustainable Human Development”
: (1998).
(d UN Secretary General’s report to the UN General Assembly, “Renewing the UN: A
Programme for Reform”,

7.7.1 The Banjul charter

The Banjul Charter is the famous African Charter of Human and People’s Rights adopted

in 1986 which stands out among all its counterparts for two specific contributions, viz.,

(1) It is the only place where the ‘rights of peoples’ have been recognized and established
formally and legally as collective rights in an international treaty.

(i) Itis the only ‘binding’ international human rights treaty which has recognized the right to
development. Article 22 of the Charter mentions unambiguously about this:

a.  All people shall have the right to their economic, social and cultural development
with due regard to their freedom and identity and in the equal enjoyment of the
common heritage of humankind.

b. States shall have the duty, individually or collectively, to ensure the exercise of the
Right to Development.”

The Arusha Charter

The Arusha Charter is another unique achievement as it Was an outcome of joint efforts by 500
representatives from a_combination of diverse sectors - NGOs, African governments, donor
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countries, UN agencies etc. It is known as the African Charter for Popular Participation in
Development and Transformation and was adopted in February 1990. According to the Arusha
Charter, it is imperative for transformation of the society that people take initiative through non-
governmental institutions, grassroots organizations and the like which are based on voluntary
membership, are democratically organized and are rooted in African tradition and culture. In this
way one can guarantee independent’ development “from the bottom up”. In the model set out in
the Arusha Charter, non-state voluntary sectors have a primary “extra-constitutional” right to
participation, and in the case of this being withheld or violated, the international community is
entitled to provide support for its realization. This is the highest that the voluntary peoples’
initiatives could ever be elevated.

The African experiments as can be seen have always been a step ahead: they are engaged in
protection of human rights which is a big step ahead of mere promotional initiative.

7.7.2 UN Initiatives: Integrating Human Rights with Sustainable Development

The central thrust of the UN initiatives in this sphere lay in effectively integrating efforts for
development with those for observance and promotion of human rights. The perspective and the
achievements in this field have been discussed in the Unit on Right to Development. However,
we may note that a global strategy has been formulated which aimed at making the Declaration
in Right to Development (1986) applicable and realizable. Mention may be made here that a
consensus had been achieved at a global_level on the concept of development with the adoption
of the Agenda for Development by the UN General Assembly in November 1997. This glebal
consensus centred around the interwoven nature of development and human rights. The Agenda
notes:

“Respect for all human rights and fundamental freedoms, democratic and effective institutions,
combating corruption, transparent representative and accountable governance, popular participation,
an independent judiciary, the rule of law and civil peace are among the indispensable foundations
for development.”

In order to implement this view so that Right to Development is meaningfully realiied, the Third
Working Group on Right to Development submitted its recommendation to the UN Economic
and Social Council in July 1998 containing the following prominent suggestions:

For the States

° Legislative reforms to ensure that treaty laws take precedence over domestic laws

° Adoption of socio-economic measures to avoid exclusion of marginalized groups and
protection of local cultures. '

®  Measures to ensure that the poor and the vulnerable groups have access to resources to fulfil

, their basic needs.

] Respect for all human rights for all and ratification of human rights treaties.

For the UN system

° Establishment of a comprehensive set of human rights indicators.

° Increased UN initiatives and interventions to reduce social and economic inequities, for
which the UN High Commissioner for Human Rights should enter a dialogue with premier
institutions like World Bank, IMF and other financial institutions.

e  UN monitoring of political and popular participation.

o Overcoming problems arising out of coordinating mternatlonal trading system with the
Right to Development.
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These suggestions were hailed by the UN High Commissioner for Human Rights, Mary Robinson
in the following words:

“Human rights bring to the development discussion a unifying set of standards - a common
reference for setting objectives and assessing the value of action”. '

7.1.3 UNDP’s efforts

A quick but a positive development was the acceptance of the principle of integrating human
rights with development. In her message to the launching of this document “Integrating Human
Rights with Sustainable Human Development”, the UN High Commissioner for Human Ri ghts,
Mary Robinson wrote, “the United Nations Development Programme (UNDP) promotes
international standards established to protect the human rights of every individual. [ welcome this
approach by which human rights has acquired a powerful new advocate”.

Through adopting such an integration, UNDP has piaced its commitment to human rights at three
levels: -

(@) - Poverty eradication

(b) - Realization of Human Rignts for Sustainable Human Development

(¢) . Good governance

Firstly, this UNDP’s mandate for eradicating poverty has been understood in termhs of full
realization of Right to Development. “Poverty is a brutal denial of human rights. Thus by working
to eradicate poverty, by supporting the antipoverty capacity of governments and civil society
organizations, and by ensuring that United Nations operational activities for development are
fully coordinated for the eradication of poverty, UNDP is fostering the implementation of the
Right to Development", ‘ .

Secondly, UNDP advocates realization of human rights as part of Sustainable Human Development
(SHD), an approach that Places people at the centre of development. UNDP has identified in this
connection four main areas of SHD, and they relate to:

a) Eliminating poverty and sustaining livelihoods.
b) Promoting advancement of women,

c) Protecting and regenerating the environment.
d) Developing capacity for good governance.

Thirdly, more of its programming activities will be devoted to good governance and they include
activities like reforming legislatures, increasing efficiency of the executive and strengthening the
judiciary and those which seek to promote transparency, accountability, decentralization, and
above all, i}nplementation of rule of law. While strengthening these governing institutions, UNDP
would seek to promote capacity - development of such institutions through making available
necessary training and education.

Further, every UN agency has a responsibility to promote and protect the human rights which
however are a specific mandate of the office of the UN High Commissioner for Human Rights.

UN Secretary General Report: Integration of human rights with UN activities and programmes
has been re-affirmed by the Secretary-General Kofi Annan in his report to the General Assembly,
Renewing the United Nations: A Programme for Reform'.

In order to make it realizable, the UN Agencies have identified and adopted three duties for
implementation. These duties are the same as were suggested by the famous Norwegian human
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rights thinker and activist Asbjorn Eide,

the duty to respect,
the duty to protect, and
the duty to fulfil.

78 IS THE CURRENT HUMAN RIGHTS — CENTERED
APPROACH PRO-WESTERN?

There has been a general feeling that it is so because ‘democratization’ has peculiarly been
vdesigned and worded to suit the western conceptions. Sometimes, such a phrasing tends to ignore
the local, uniqueness of social and political compulsions of the developing countries.

Elsenhans summarises it as “democratization becomes the enhanced presence of the Western
industrial countries through their multilateral fiscal aid and development agencies”. The policy
prescriptions are compatible with and rooted in the neo-liberal political philosophy of the western
industrial countries. A few of such lately often heard prescriptions are: ‘good governance’ and
‘civil society’. All these three expressions of policy prescription, namely democratization, gooa
governance and civil society, constitute the key elements in the neo-liberal philosophy. The neo-
liberal philosophy seeks to undermine the importance of the State as a protector of the lives o
its citizens from the fetters of the State control and regulations. ‘Good governance’ alms
politically manage those affairs of the State which the latter cannot handle efficiently. It may bx
noticed that ‘good’ always accompanies governance impliedly, ‘good” are those criteria whicl
have been prescribed by the developed, donor countries. The formal expression ‘governance
actually has come from the World Bank (1992) whose articles of agreement debar it, fromr
entertaining political considerations for aid giving. But this digression into the political fielc
appears to have been taken under the compulsions of a neo-liberal ideology which is fundamentally
opposed to the institution of State including the Welfare State. The more the state can be
discredited in this way, the more justified is the devolution of its powers downwardly into the
© private sectors and outwardly into the transactional sectors of the capital. These phenomena are
increasingly becoming evident in the Third World Societies and are known as ‘localization’ /
decentralization’, and ‘globalization’ respectively. Ian Smillie, a veteran of grass roots experience
tells us about the choice of the word ‘governance’. He says, “Donors have often skirted
suggestions that a recipient country might possibly have a bad government though a good ally
in the field of international policies,. The stress on ‘governance’ is more of an anodyne, having
less to do with specific cases of corruption, tyranny, & repression, & more to do with a clinical

management or “governing” ...... according to some criteria set by the donors”.
7.8.1 Who can Enforce Rights?

Who can force states to respect, protect and fulfill important obligations which are enshrined in
Article 28 of the Universal Declaration of Human Rights? Certainly, not the Western Powers,
though they can contribute substantially if there is a change of Popular control exercised through
periodic free and fair election is one answer. In this connection, it is worth recognizing the
importance of an optional Protocol for socio-economic rights similar to the one for civil and
political rights. Some serious efforts are being made to campaign for such a protocol. Because
it is felt that social security (like food, clothing, shelter) are as important as civil security
(protection against torture, unlawful detention, and political harassment by the state agencies) in
Developing States.



Realization of Human Rights for Sustainable Human Development.

v v v v v

Eliminating Sustaining  Advancement Protecting & Developing
Poverty livelihood of women regenerating capacity for good
Environment governance

Good governance means

v T

Reforming Increase the Strengthening Promoting Ensuring  Decentralization
Legislatures efficiency of  the Judiciary transparency 'accountability
the Executive in activities

How would good governance be ensured?

Imparting training and education,

Development Democracy

Human Rights is the centre of Development & Democracy

79 LET US SUM UP

We have studied how states and international organizations have begun to accept human-
centeredness in Development as the maijn program in their policies. Previously, when a country
achieved economic growth, it was considered to have helped the citizens, howsoever corrupt and
dictatorial, policy makers were. But, social and economic thinkers have proved that real and

groups and not the common citizens. After the end of the Cold war in the 1990s, the hitherto
suppressed national, cultural and ethnic aspirations of the people and communities came into the
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open, thereby compelling the powers to take notice of the need for evolving an integrated
approach to the issues of Human Rights and Development. Questions like ‘good governance’,
‘democratisation’, and ‘civil society’ were emphasized to give more weightage to the individuals
and non-state actors and forces. African countries immediately responded to the prevailing
international opinion and came up with the African Charter of Human and People’s Rights and
the Banjul Charter. What was unique about them was their insistence on placing human groups
and individuals at the centre of the agenda of the governments and holding the governments
responsible for safeguarding citizen’s rights and bringing about development in the way their
people desired. European countries too placed increasing importance on human rights - centered
development. Though each continent responded differently, yet the underlying concern was to
bring about an awareness of Human Rights. But the western countries began to pressurize the
developing states to understand the issues of human rights and development in the light of their
own perception and made such compliance a prerequisite for- giving aid to them. Some UN
agencies are opposed to this but since the West is the largest donor for the UN’s operations, the
UN remains helpless.

The approach of the developing countries is giving priority to social sccurity measures over civil
security measures. This has to be understood by the West so that Human Rights - Centered -
Development concerns can be promoted and protected meaningfully in the new century.

© Cheek Your Progress 4

I ‘o are the Arusha and Banjul charters different froni the other charters?

7.10 KEY WORDS

Autocracy - absolute government by one person, dictatorship.

Anodyne - a pain killer which is used in all ailments.

Bottle-up - put under curb.

Clout - Influence.

Daunting - discouraging

Lobbying - the act of influencing legislators by interested group of people

Multi dimensional - dealing with many aspects

Neo-liberalism - a political philosophy which emphasizes on the role of free
market against the state as engines of development.

Recipe - a suggestion for achieving some thing.

Safety valves - safe way out C

Skirted - avoid

Texure - arranged
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711 ANSWERS TO CHECK YOUR PROGRESS EXERCISES

Check Your Progress 1

1.

Major changes that took place after the end of the Cold War in the 1990s were: the demise
of the Soviet Union, the dismantling of the Communist - ruled Eastern bloc, and
strengthening of the philosophy of free market. Neo-liberalism which emphasized de-
control of the centrally structured economic systems, supports growth of the ‘civil society’
(non-governmental structures) and dilution of authority of State etc. are the hall marks of
the new era. :

2.(a) False
(© True
3.(a) is correct.

Check Your Progress 2

L.

2.
3.

Whether ‘food’ is more important or ‘freedom’? Actually, this is a wrong way of posing
the question since one is not necessarily at the expense. of the others.

(b) - '

Democracies have ensured responsibility on the part of their rulers and have prevented
monopolization of gains by a few members. The rulers are compelled to share wealth with
peoples’ representatives. See the text also.

A good democracy, where people are allowed freedom to implement what they think good

and suitable for their own good, ensures a better standard of development. Since it.is the
people themselves who understand and manage their own resources in the way they think
ideal, they develop interest in getting the best under the circumstances. Responsibility
increases with encouragement given to local level (grass roots) leadership.

No. Because studies by Profs. Bhagawati, Olson and Amartya Sen have shown that
dictatorships meant no participiion by the local people, a high level of corruption, no
transparency in decisions taken because they were at a distance from the people. Absence
of questioning from the people turned leaders into irresponsible power - crazy individuals
who looked to the country for their selfish ends only. /

Check Your Progress ‘3

i

/

/2.
3.

1.

An integrated, multi-dimensional approach which addresses more concerns than mere
economic growth. UNDP Policy Document of 1998,

(a)

d

Check Your Progress 4

L.

The ‘Right of Peoples’ have been formally recognized and made binding on the signatories

-to- enforce them. They have also expressly recognized the Right to Development. The

Arusha Charter was prepared with the involvement of the NGOs, UN agencies, donor
agencies, besides the governments. .

People at the centre of development.

The duties to respect, protect & fulfil.



UNIT 8 INTERNATIONAL RELATIONS, STATE
SOVEREIGNTY AND HUMAN RIGHTS

Structure

8.0  Objectives
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8.2 Modem International System

83  State Sovereignty and Human Rights

8.4  Humanitarian Interventions
8.4.1 Three models of International Human Rights

8.5 Let Us Sum Up
8.6 Some Useful Books
87  Answers to Check Your Progress Exercises

8.0 OBJECTIVES

Human rights fit uncomfortably in an international order based on sovereign states. Why is it so?
This unit answers this by examining the nature of the international order and the growth of the
international human rights movement. After going through this unit, you will be able to:

e explain the concept of sovereignty,
e identity the key features of international relations,
@ trace the emergence of international human rights movement,

o describe the obstacles in the enforcement of human rights.

8.1 INTRODUCTION

International order is structured around sovereign states having an exclusive jurisdiction over its -
territory, its occupants, resources and events that take place there. Despite the state regulations
for their citizens, human rights territory have gradually acquired international legitimacy. Today,
individuals, non-governmental organisations, international organisations, and even states have
become vocal in expressing concern for human rights and sometimes act upon them. Individuals
and their interests are beginning to find a place in international law and relations. Let us first
examine the nature of the international system. Thereafter, we will examine the series of formal
and informal restrictions that have begun to impinge on state sovereignty and the controversy
surrounding the ‘right’ or ‘duty’ of humanitarian intervention.

8.2 MODERN INTERNATIONAL SYSTEM

In the present international order, also called the Westphalian system (after the Peace of
Westphalia signed in 1648) territorial states are the leading actors. The script of world politics
is written mainly for territorial states. Everybody else is a supporting actor.

What gives the territorial state this special place- the status of an independent actor - is
sovereignty.

te



Sovereignty is the basic assumption about authority of modern political life, domesticaily and
internationally. Sovereignty, simply put, is supreme political authority. In medieval Europe, when
political authority was highly decentralised, no earthy power was regarded as sovereign. That
medieval order collapsed when the monarchs rose to absolute prominence over rival feudal
claimants such as thefaristocracy, the Papacy and the Holy Roman Empire. This centralisation of
political authority marked the emergence of the modern territorial states.

In the early territorial states, sovereignty was regarded as a personal attribute of the ruler. In
modern international relations, sovereignty resides in the state. The government, the principal
political organ of a state, whether democratic or otherwise, has the final and absolute authority
within its territory and its occupants.

To be sovereign is to be subject to no higher power. This dimension of sovereignty emphasising
the political independence of the state was’ established by the principle of the Treaty of
Westphalia (1648) cuius regio eius religio (or “whosoever territory, his religion”). This meant
that the ruler of each territory could determine the religious (domestic) policies for that area
without interference by anyone else. Other states are obliged not to interfere in the internal affairs
of a state. A state’s actions are a legitimate concern of other states only if those actions interfere
with their sovereignty.

Many treaties and agreements have codified these principles. The Charter of the United Nations
incorporated the principle of territorial integrity and political independence in Article 2 (4) thus:
“Members shall refrain in their international relations from the threat or use of force against the
territorial integrity or political independence of any state, or in any other manner inconsistent with
the purposes of the United Nations.” The Charter reiterated the principle of non-intervention and
domestic jurisdiction in Article 2 (7): “Nothing contained in the present Charter shall authorise
the United Nations to intervene in matters which are essentially within the domestic jurisdiction
of any state or shall require the Members to submit such matters to settlement under the present
Charter...” o

The centrality of sovereignty in modern international relations is another way of saying that
international relations is anarchic, that is, International system functions in the absence of
hierarchical relations of authority. There is no rule making and rule enforcing institution in
international relations. But anarchy or the absence of higher political authority above the state
does not necessarily imply chaos or absence of order. In fact, although there is no international
government, there exists a rule governed social order in international relations. States, initially
free of obligations to one another, have accepted a whole body of formal and informal rules (for
instance, international law, rules governing diplomacy and recognition of spheres of influence,
etc. These restrict the freedom of action of a sovereign state in certain activities and spheres.

These restrictions on a state's freedom of action do not amount to loss of sovereignty. This is so
because they have been voluntarily accepted by states as sovereign entities. The most basic
international norms, principles and practices continue to rest on state sovereignty. Consider this:
The illegal interventions by powerful states in the internal affairs of other states can be traced
back to the absence of higher political power or legal authority above the state. That is the essence
of sovereignty.

While states claim exclusive jurisdiction over their territory, and citizens, international human
rights also seek to regulate the way states deal with them. International human rights policies,
therefore, seem to involve unjustifiable intervention in sovereign state’s affairs. And yet, in the
last five decades or so, human rights have emerged as legitimate area of international action. In
the following section, we will examine how international law came to regulate the way
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governments treat their own citizens and assess human rights activity in a political order
structured around state sovereignty.

International Human Rights Framework

When we refer to international human rights policies, laws or practices, it becomes necessary to
know the framework inside which the above are seen in practice. Today many human rights
instruments make up the international human rights framework. Along with the Universal
Declaration of Human Rights (1948), the crucial covenants, the International Covenants of Civil
and Political Rights and the International Covenant of the Economic, Social and Political Rights
constitute the International Bill of Rights.

Next are instruments that protect against gender, cultural and racial discriminations-the
Convention on the Elimination of All Forms of Discrimination against Women (1979), the
Convention on Elimination of All Forms of Racial Discrimination (1966), and Declaration of the
Rights of Persons Belonging to National or Ethnic, Religious and Linguistic Minorities (1992).

Then there are instruments that protect against various crimes and stipulate punishments-the
Convention on the Prevention and Punishment of the Crime of Genocide (1949), the Convention
against Torture and Other Cruel, Inhuman or Degrading Punishment.

Several instruments focus on the righfs of specific groups such as women, children, indigenous
peoples and the disabled.

There are also international human rights law dealing with treatment of prisoners and a code
of conduct for law enforcement officials who deal with human rights in administration of
justice.

Finally, a number of declarations deal with social welfare, progress and development including
the 1986 UN Declaration on the Right to Development.

Together these treaties, conventions and declarations emphasise inter dependent multi dimensional
character of human rights which create legal obligations for signatory states and specialised roles,
functions and obligations for the agencies and organisations of the United Nations system.

{ Check Your Progress 1

Consider the following statements carefully and state whether they are true or false:

1. International law and informal rules place restrictions on state autonomy or freedom of
action. This establishes an international political order in which rules are enforced by an
international organisation.

o

International organisations are created by states and remain their creatures. They do not
have independent lives of their own.

3. Some non-state actors such as multinational organisations are financially sironger than
some of the states and may even influence the behaviour of states. But they are not
independent actors on the international stage.
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8.3 STATE SOVEREIGNTY AND HUMAN RIGHTS

Human rights, as a standard subject of international relations are of recent origin, emerging with
the United Nations. )

In the nineteenth and early twentieth centuries, the European powers and the United States did
occasionally intervene in the Ottoman and Chinese empires to rescue nationals caught in
situations of civil strife or to establish or protect special rights and privileges for Europeans and
Americans. There is hardly an instance to cite where they intervened to protect foreign nationals
from their own government. In fact, human rights were seldom even a topic of diplomatic
discussion. Likewise, the ‘humanitarian law’ of war expressed in documents such as the Hague
Convention of 1907, limited only what a state could do to foreign nationals, not the ways a state
treated its own nationals or peoples over whom it exercised colonial rule.

A major exception was the nineteenth century anti-slavery campaign. As early as the Congress
of Vienna in 1815, major powers recognised an obligation to abolish the slave trade. At the
Brussels Conference of 1890, a comprehensive treaty to abolish the slave trade was finally
concluded. But even slavery, as opposed to international trade in slaves, was treated as largely
a national matter, A major international treaty to abolish slavery was not drafted until 1926. In
the 1920s, the International Labour Organisation (ILO) also began to deal with some workers
rights. In addition, the League of Nations was given limited powers.to protect eihnic minorities
in areas where boundaries had been altered following the First World War. With these marginal
exceptions, human rights had not been a topic of international relations. -

It was after the World War II that the idea that a government’s treatment of their own citizens
should matter to the rest of the world, gained acceptance. The event that brought this to the fore
are the barbarities which were practised by the Nazis in Germany before and during the World

Nar II. The Charter of the United Nations (UN) that was drafted at around this time, represented
‘a break from the dominant tradition of national sovereignty over human rights. The Charter
expressed a determination “to reaffirm faith in fundamental human rights, in the dignity and
worth of the human person, and in equal rights of men and women.” The purposes of this new
international organisation were stated to be, among other things, “to develop friendly relations
among nations based on respect for the principle of equal rights and self-determination of peoples
- . . [and] to achieve international co-operation . . ..in promoting and encouraging respect for
human rights and for fundamental freedoms for all without distinction as to race, sex, language,
or religion.....”. In two key articles of the Charter of the UN, all members “pledge themselves
to take joint and separate action in co-operation with the organisation” for the achievement of
these and related purposes.

Lest anyone gets carried away by the Charter’s good human rights intentions, however, Article
2 (7) emphasised the principle of non-intervention. More important, the reiterated obligation in
Article 55 to promote. “universal respect for, and observance of, human rights and fundamental
freedoms for all” is presented as a means of assuring the conditions of stability and well being
necessary for peace and security, not as an end equal in value to peace and security. These
limitations around the Charter’s commitment to human rights clearly suggest a promotional role
for the UN. Legal scholars point out that the delegates to the founding conference in San
Francisco rejected a Charter provision that would have given the UN the mandate to protect, not
simply to promote human rights,

Once the international organisation came into being, the member states lost no time in elaborating
human rights standards by adopting the UN Declaration of Human Rights (UDHR) in 1948. The
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UDHR enumerated without clear prioritisation, virtually all the demands being made by citizens
on their governments around the world-demands that governments not to interfere in their civil
liberties and guarantee basic amenities like jobs, education, and health care.

Although the UDHR was a ‘standard of achievement for all people and all nations’ and not a
treaty imposing legal obligations, it provided a new aura of legitimacy to human rights in
international relations which was utilised by the international human rights constituency to
translate their demands into binding international and domestic laws. The most comprehensive
multilateral human rights treaties are the International Covenant on Civil and Political Rights and
the International Covenant on Economic, Social, and Cultural Rights. These were adopted by the
General Assembly in 1966. And following their ratification by thirty-five member states, they
entered into force in 1976. That is, the Covenants became binding legal obligations of the
signatory states. Today, over half the states of the world have become parties to the Covenants,
and virtually all the rest (including most prominently, the United States) have either signed but
not ratified the Covenants or otherwise expressed their acceptance of and commitment to these
Norms.

Treaties are a source of international law. Law making treaties such as the Genocide Convention
of 1948 and the International Human Rights Covenants of 1966 are typically drafted by an
international organization or conference and then presented to states for their consideration.
Neither the drafting of a treaty nor its approval by the UN or any international organization gives
it legal effect. For a treaty to be binding, it must be accepted by sovereign states. After a specified
number of states become parities (states that have ratified or acceded to the treaty) to the treaty,
the treaty becomes binding. And it is binding only on those states that have formally and

voluntarily accepted it. '

Since their adoption by the UN General Assembly in the mid-1960s, these basic covenants
increasingly referred to as the «nternational bill of rights”, have in turn generated a multitude of
specialised and auxiliary human rights conventions and forums.

At the multilateral level, the UN Human Rights Commission began to inquire into the human
rights situation of specific states. The Commission also began to conduct confidential investigations
of ‘communications’ (complaints) that suggested “ a consistent pattern of gross and reliably
attested violations of human rights and fundamental freedoms”. In 1986, the Committee on
Economic, Social and Culwral Rights was created to improve reporting and monitoring in this
important area.

At the non-governmental level, human rights non-governmental organisations, representing the
interests of individuals and groups have became more numerous and active. Their activities-
expressing views, drawing up resolutions, drawing attention to violations, urging - studies,
attending trials, sending fact finding missions, protesting misconduct, and so on- have strengthened
international human rights norms and constrained the actions of rights violating states.

Also several nations, particularly Western democratic nations led by the United States, have
become vocal in expressing and sometimes even acting on their human rights concerns. They
have often used their political, diplomatic, economic and financial leverage to press certain states
to respect human rights.

With human rights gaining in strength, today states are having to contend with a new conception
of legitimacy- moral legitimacy based on human rights performance. Traditionally, a government
was considered legitimate if it exercised authority over its territory and accepted the international
legal obligations that it and its predecessors had contracted. What it did at home was largely
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irrelevant. Today, a moral legitimacy based on human rights performance is being weighed
against legal legitimacy.

law of nations, and that anyway, the proper forum for consideration of the case was Paraguay.
This argument succeeded in the first instance. But, on appeal, it was found that torture was a
violation of customary international law, that the Alien Tort Statue applied. The Jjudge concluded

In the Filartiga vs. Pena-Iraiq case of 1980, the US Court held that torture was a violation of
customary international law. ‘
Some lawyers argue that that the UDHR had, over time, become a part of customary international
law, or at least strong evidence of custom. '

A significant aspect of the Filartiga vs. Pena Irala case is that it breached the principle of state
sovereignty by holding a foreign individual guilty of human rights violations when the offence
was committed in his own state. This practice has not gained ground, but the case clearly
indicated the existence of social obligations laid upon individuals as humans as well as citizens.
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The expanding international human rights activity reflects and has helped to create a transformed
understanding of the place of individual in international relations. Traditionally, states have been
the sole subjects of international law. Only states have legal standing, the right to bring actions
in international tribunals. The rights and interests of individuals could be protected only by states
acting on their behalf. This has begun to change. Individuals and their interests are beginning to
find a place in international law and international relations. The European Convention for the
Protection of Human Rights and Fundamental Freedoms which was signed in 1950 (along with
subsequent protocols) has given individuals the chance to obtain human rights redress from
forums outside of their own national systems. The European system became a model for the
human rights conventions of the UN and other regional groupings (particularly, the American
Convention on Human Rights that entered into force in 1978). But none have gone as far as the
European regime in allowing individuals to complain against their own governments. In the late
1960s, the Economic and Social Council established what is popularly known as the 1503
Procedure, whereby anyone in the world, or any group of persons who feel they have been
prevented from exercising human rights or fundamental freedoms may complaint to the UN. The
Optional Protocol to the International Covenant on Civil and Political Rights (which entered into
force in 1976) and ratified so far by only thirty seven countries, created the United Nations
Human Rights Committee with the power to consider written petitions directly from individuals
who claim that their rights have been violated with the proviso that the claimants must first “have
exhausted all domestic remedies”. The committee can hold hearings and issue findings. These
findings are not binding judicial decisions as those of the European Court. However, public
exposure of country reports on human rights situation creates a morally binding force on the
respective states to guard themselves against international criticism. :

8.4 HUMANITARIAN INTERVENTIONS

With the collapse and break up of the Soviet Union and emergence of a new world order in which
values like democracy, the rule of law and respect for human rights were supposed to be top
priorities, idea of the ‘right’ or ‘duty’ of ‘intervention’ to deal with the humanitarian and human
rights problems has gained currency. The ‘right” or ‘duty’ of intervention came to public attention
for the first time when several Western nations took military action against Iraq in April 1991.
The operation was presented as a measure to protect the Kurds in northern Iraq, who were being
harshly oppressed by the Iragi authorities. In 1992, Operation Hope was carried out in Somalia
to put an end to anarchy there and restore conditions in which people could survive. In 1994,
France carried out Operation Turquoise in Rwanda, ostensibly to protect its inhabitants from a
genocidal war that was tearing the country apart. There have-also been interventions in Bosnia
and Herzegovina (1994-95), Liberia, Sierra Leone, Albania in 1997 and in Kosova (1999).

But is there a ‘right’ or ‘duty’ of humanitarian intervention? Is the ‘duty to assist” a moral right
which can override the traditional legal rules. Is it a principle to be incorporated into international
law?

Governments supporting foreign intervention argue in terms of morality and universal values. The
US government, for instance, justified the North Atlantic Treaty Organisation’s bombing of
Belgrade on the grounds that to turn away would be a “moral and strategic disaster”. Supporters
of intervention also cite the development of international law to back their arguments. They argue
‘that the Charter of the UN allows the UN Security Council to take coercive measures including
military action, if it determines that there is a threat to “international peace and security”. In fact,
military intervention by Western nations in Iraq and in all subsequent occasions cited above have
been authorised by the UN.
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Governments opposed to foreign interventions argue that the basic international norms and
principles rest on national sovereignty and non-intervention in the internal affairs of a state. As
we noted elsewhere, the UN charter has codified these principles in Article 2 (4) and Article (7).

Any evaluation of humanitarian intervention rests fundamentally on our conception of international
society and the place of human rights in it. Jack Donelly gives us three competing theoretical
models of the place of human rights in international relations- the statist, the cosmopolitan and
the internationalist models-each with its own conception of international society and its role in
international human rights.

8.4.1 Three Models of International Human Rights

The traditional statist model sees the sovereign nation-state, operating in an anarchical international
environment, as the central and overriding feature of international relations. There are elements
of order in international relations, but that order arises largely out of the actions of the state. In
other words, state power is the chief determinant of international outcomes. For a statist, state
interests, defined in relatively narrow, selfish, terms, are the principal motivators of international
action. Contemporary statists certainly admit that the state is no longer (if at all they were in the
past) the sole significant actor and that human rights are no longer the exclusive preserve of the
states. Nonetheless, they insist that individuals and their rights and interests are largely peripheral
to international relations. Individuals are objects, rather than subjects, of international law and
politics. The most that individuals can hope for is that their own state will act on their behalf.
Human rights remain principally an internal matter of a sovereign state and a peripheral concern
of inter-state relations. For a statist, there is nothing like a independent international society. In
particular, there is no international body with the right to act on behalf of human rights.

Standing in sharp contrast with the statist model there is the cosmopolitan model. The
cosmopolitan sees individuals more as members of a single world political community than as
citizens of states. Instead of thinking of international relations, that is the relations between states,
a cosmopolitan thinks of a world political process in which individuals and other non-state actors
are important direct participants. For cosmopolitans, the world society is independent of, and in
some sense superior to state and the society of states. Although they admit to the reality and
power of states, they emphasise on challenges to the state and its powers from below, by
individuals and non-governmental organisations, and from above, by international and regional
organisations, and by the independent activities of a great array of multinational actors. They
often see international organisations, and even some international NGOs, as representatives of an
inchoate international society of humankind above the society of states. International action on
behalf of human rights is relatively unproblematic in such a model. When states are guilty of
gross and systematic violations of human rights, or are unable to respond effectively to situations
of humanitarian crisis, individuals, NGOs, states, regional and international organisations all have
at least a right, and perhaps even responsibility, to act. In fact, cosmopolitans, largely reverse the
burden of proof, requiring justification for non-intervention in the face of gross and persistent
violations of human rights. :

Between the statist and cosmopolitan models, lies the internationalist model. In this model,
individuals are not given the prominence they receive in the cosmopolitan conception, nor are
they peripheral as in the statist conception. Internationalists admit that the international society
is on the whole a society of states, but they see greater international social constraints on the
liberty of states than do statists. Unlike the statist, an.internationalist is less inclined to denigrate
ethical constraints, declaratory norms of international law, and the constraining influence of non-
state actors. In other words, without denying the continued centrality of states, they focus
attention on the international society of states, which imposes only limited restrictions on states.
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Internationalists stress the evolving consensus among states and non-state actors alike on
international human rights norms. Since there is no consensus among states and non-state actors
on norms for humanitarian intervention, the internationalist does not have a single perspective on
humanitarian intervention. Defining his perspective largely in terms of the two ideal-types, the
statist and the cosmopolitan conceptions of international relations, the internationalist is often torn
in both directions. The final stand that the internationalist would take, closer to the statist or the
cosmopolitan model, is a matter of how he/she would interpret the particulars of a case and the
relevant international norms.

Check Your Progress 2

1. State whether the following statements are True or False
a)  Article 2(7) of the UN Charter emphasises the principle of non-intervention.
b)  An individual of a foreign country can be held guilty for violating rights of another
. individual in his country. :

¢)  Optional Protocol to the International Covénant on Civil and Political Rights

d) India is not a signatory to the Optional Protocol?

3. Maich the following: ‘
i) Statist a) UDHR has become a customary law and the international

community should enforce it.

ii) Cosmopolitan b) There is no international authority with the right to act on . .
behalf of human rights. -

iii) Internationalist ¢) Consensus on humanitarian intervention must be evolved.

The statist model, although it was accurate until the Second World War, is at best a crude and
somewhat misleading approximation today. Before the end of the Second World War, human
rights practices of a state were, with few exceptions, considereda matter of domestic jurisdiction,
largely beyond the legitimate concern of other states. As we saw, human rights have become a
standard subject of bilateral and multilateral diplomacy. We also saw that state authority over
human rights has been constrained by the activities of the non-governmental organisations
representing the interests of individuals and groups. '

This ‘does not, however, mean that cosmopolitan model gives an accurate description ‘of the
‘present. In fact, the cosmopolitan model is largely a prediction about the direction of change in
world politics. Some sort of internationalist model provides the most accurate description of the
place of human rights in contemporary international relations. International human rights activity
is permissible only to the extent authorised by the formal or informal norms of the international
society of states. '
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Here, we see that states, protective of their sovereignty (right of non-interference) have not
granted to the UN or any other international agency significant enforcement powers. They have
created and accepted international legal obligations that are to be implemented entirely through
national action. None of the obligations to be found in the multilateral human rights treaties can
be coercively enforced by any external actor.

Typically, human rights treaties require states parties to submit periodic reports on their practices
with respect to the rights recognised in the treaty. The supervisory committee established by the
relevant treaty is authorised to study these reports, publicly question state representatives about
their contents and omissions, and make comments on them. But once the review of a report has
been concluded, the state in question remains free to do as it sees fit. The obligation to submit
a report is the only international implementation obligation a state accepts by becoming a party
to a typical international human rights treaty. The UN Commission on Human Rights, the
principal forum for the development of international human rights norms, is as lacking in coercive
enforcement powers as the supervisory bodies of the various treaties. At the regional level, the
Council of Europe has established effective system of human rights enforcement which includes
binding judicial decisions by the European Court of Human Rights. But even here, there is no
way of guaranteeing the sentence will be carried out. Sovereignty has proved incompatible with
the existence of a kind of worldwide “international police force”.

In the present international order based on sovereign states there is no legal sanction for any form
of intervention. While this places hurdles in the enforcement of human rights, many consider that
it is less bad than the one would include a broad right of humanitarian intervention. After all the
principle of non-intervention is the result of a historic battle waged by the weakest nations which
were under colonialism. The Charter of the UN, of course, did not put an end to interventions
by the big powers, but at least it gave the weaker nations a chance to oppose the use of force.
A return to the situation where there was a right to intervene which could, hypothetically, involve
side-stepping the UN decisions, would mean that the powerful states of the international system
could set themselves up as sole judges of what humanity supposedly needs. Once again, might
would be right. '

Check Your Progress 3

l. The weak human rights enforcement mechanism has facilitated many states to subscribe to
international human rights agreements even though they cannot or may not implement them
in practice. Why has the United States not ratified the Covenants? Find out.

2. The President of Algeria and Chairman of the Organisation of African Unity, Mr.
Abedelaziz Bouteflika, has compared international intervention with breaking into a
neighbours house because a child had allegedly been beaten by his parents. Is it an apt
comparison? What action would you take if your neighbours ill-treat their own children?
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3. The UN Secretary General, Kofi Annan, had outlined some criteria that might guide the
UN Security Council in authorising interventions, whether by the UN, or by a regional or
multinational organisation. These criteria include: the scale and nature of the breaches of
human rights and international humanitarian law; the incapacity of local authorities to
uphold arder or their complicity in the violations; the exhaustion of peaceful means to
address the situation; the ability of the UN Security Council to monitor the operation; and
the limited and proportionate use of force, with attention to the repercussions upon civilian

. Populations and the environment. What is your reaction to these criteria? Will these
eliminate the misuse of power by the big powers? Will the big powers now have one more
reason to intervene in the affairs of weaker states? ‘

...................................................................................................
..............................................................................................
......................................................................................................................

............................................................................................
........................................................

8.5 LET US SUM UP

Following the UDHR, several multilateral human rights treaties have been drafted and ratified by
states. These have created a strong and comprehensive set of international human rights norms,
to which most states publicly subscribe. These norms, along with the supervisory activities of
committees created by these treaties, and the activities of international, regional and non-
governmental organisations, have substantially transformed international attitudes and policies
towards human rights.

The formal and informal restrictions on state sovereignty over human rights, the prominent role
of individuals and groups in international relations, the recognition of human rights as a standard
of moral legitimacy point to the departures and deviations from the traditional Westphalian state
system. At the same time, it should be noted that even though the state is increasingly legally
obligated and politically pressured to treat persons in accordance with universal (and regional)
standards, formal sovereignty remains with the states. States remain supreme in the making and
implementation of international human rights policy and state power primarily determines what
international steps to be taken to defend human rights. Today’s states, however, have to learn to
co-exist with the growing forces of international human rights laws and norms, practices and
pressures.
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8.7 ANSWERS TO CHECK YOUR PROGRESS EXERCISES

Check Your Progress 1

1. True
2. True
3. True

Check Your Progress 2

1. (a) True, (b) False. Filartiga vs. Pena case was an exception. (c) True and (d) True.

2. 2. He would oppose the judgement on two grounds: Firstly, human rights are an internal
matter of sovereign states. Secondly, custom is a vague and controversial source of
international law.

3. i-b, ii-a and iii-c

Check Your Progress 3

1) Once again, it is state sovereignty that is an obstacle. Social forces in the US are unwilling
to validate any external claims on the shape and content of the domestic governing process.
So, even while upholding international human rights in principle, the US has not ratified
the Covenants.
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UNIT 9 WORLD TRADE AND HUMAN RIGHTS

Strucfure
9.0 Objectives
9.1 Globalization and World Trade

9.1.1 Drawbacks of TNCs

- 9.1.2 World Trade: G-7 dominance :

9.2  Mismatch between Global Economy and Global Society
9.3  Agencies and instruments of World Trade
93.1 World Bank and IMF
932 GATT
9.3.3 Uruguay Round
934 WTO -
93.5 TRIPS
93.6 TRIMS
9.3.7 Social Clauses
938 MAI
9.4  An Evaluation of WTO Efforts
9.4.1 Evaluation of TRIPS
9.5 An Alternative approach to World Trade
9.6 Growing Powers of TNCs
9.7 Human Rights Standards
9.8 Indian Response
9.8.1 Cautious to WTO measures
9.9 Let Us Sum Up
9.10 Key Words and Phrases _
9.11 Answers to Check Your Progress Exercises
9.0 OBJECTIVES

This unit discusses:

1) the trend towards global trade, the role of Transnational Corporations (TNCs) and the current

mismatch between global economy and global society;

2) the role of international agencies for channelizing

3) a critical assessment of world trade, TRIPs & TRIMs and
4) the Indian efforts to respond to the global trade in economy.

After going through this Unit, you should be able to:

l.
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analyse the impact of global market on underdeveloped and developing economies and the

role of TNCs,
know -about the emergence of the World Trade Organization (WTO),

critically review the role of different international agencies in channelizing trade in global

market,

understand how the global market seeks profit while eroding the sovereignty, human rights

and freedom of the people in developing societies,
assess India’s opportunities and risks in the new global trade.

international trade and investment;



9.1 - GLOBALIZATION AND WORLD TRADE

Globalization refers to a constellation of forces: economic, technological, ecological and cultural
structures that are emerging on a global scale. Whether it is political events or economic
decisions, commercial or economic activity, computer technology or space exploration, food ancl
dress habits or the universal musical beat. All of these have crossed their traditional nationai
boundaries and, have become global. The econonty has changed dramatically to transform in‘ o
a global economy characterized not only by free trade in goods and services but even more, hy
Jfree movement of labour, capital, skill and entrepreneurship.

Globalization of economy has been made possible by improvements in transportation (bis ger
trucks, jet-powered air freighter, containerized cargo, superhighways) and spectacular advarices
in computing and telecommunications (digital systems, satellites, fiber optics) technology.

No doubt, global trade is beneficial to all the trading partners but it is more beneficial to < ome.
The industrial revolution increased the importance of trade in local economies and madr; lonig
distance trade economical. But it also created a new system of global inequality based on 1 meven
deployment of industrial technologies. Such inequalities made regions, nations and regions within
nations different and unequal among each other.

Globalization process has disciplined the so-called sovereign states now to become m:nageria; ,
allowing TNCs to make and take charge of, economic and financial transactions.

9.1.1 Drawbacks of TNCs

From the ways they work in global trade, it may be noted that TNCs have at least the follow: n
drawbacks: :
(i)  Their technology is designed for world-wide profit maximization: .

(i) They do not necessarily cater to the developmental needs of the developing countries

(iii) Through their power and flexibility, TNCs can evade or undermine national econor nic
autonomy and control. Their activities may be inimical to the national interests of partict lar
countries.

(iv) MNCs can have an unfavourable effect on balance of payments of a country. By
repatriating profits, they may deplete the foreign exchange resources of a country. : %or
instance, coca cola, until 1978, had remitted abroad nearly Rs.6 crores on an inii jzl
investment of Rs.6.6 lakhs in India.

(v)  TNCs may destroy competition and acquire monopoly, laying waste hundreds of thousa 1ds
of workers in similar industries.

~ (vi) They may threaten the sovereignty of the nation in which they do business.

(vii) They use highly skilled workers laying off unskilled and semi skilled workers retardin; ; the
_growth of employment.

(viii) They cause a rapid depletion of some of the non-renewable natural resources.

Hence, unrestricted entry of TNCs is seen with fear and suspicion in the developing c«untries
because of a bad track record. They have not fulfilied their social responsibilities properly . In host
countries they have not been fair to the employees and consumers and neither have the ;y shown
respect for the community and its values. These issues, however, were never c¢onsidered
important in world trade. UN Secretary-General Kofi Annan admitted recently that “gl ybalization
is under intense pressure. And business is in the line of fire, seen by many as not d¢,ing enough
in areas of environment, labour standards and human rights”.
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Some of these corporations have gross incomes greater than the Gross Domestic Product (GDP)
of most nation states. General Motors is bigger than Denmark and at least hundred largest
corporations are larger than most member States of the United Nations. Nearly 70 percent of
world trade is controlled by just 500 largest corporations, rightly known as the Global 500 or
Fortune 500. The annual revenues of the Global 500 are twice the size of the gross domestic
product of the United States, the largest economy in the world.

9.1.2 World Trade: G-7 dominance

In the period following the Second World War, the bulk of world trade is accounted for by the
high'income group economies known as developed countries. The core of the high-income group
'cuu'x}tries is made up of the G-7 economies consisting of USA, Japan, Germany, France, Italy, the
U)X and Canada. It is actually G-8 with the inclusion of Russia. The low-income and middle-
inc ome economies together are sometimes referred to as developing economies. Most of these are
cou ntries of Asia, Africa, Latin America. Which were under colonial subjugation in the past and
und::t neo-colonial domination at present,

Tweity percent of the worlds’ population requires 80% of the world’s resources to maintain its
living standards. It needs to exploit even those resources of the developing countries which were
traditionally -considered non tradeable, through their superior technology and knowledge. You
nust hiwve heard about Neem and Basmati rice getting patented by American multinationals.

{7 Check Your Progress 1

1. What does globalization mean?

2. Why should there be no unrestricted entry of TNCs into.developing _countgiésp:

...................................................................
B B T TP

!

3, Name the G-7 countries.

................................................................................................................................................

9.2 MISMATCH BETWEEN GLOBAL ECONOMY AND
‘GLOBAL SOCIETY

Instead o f “globalization with a human face”, grotesque inequalities have overshadowed world
trade; UN("TAD Secretary General Rubens Recupero stated before ECOSOC in July 1997 that
“the world economy is in some respects polarizing more than it is converging”.

The develops, nent of a global economy has not been matched by the develdpment of a global
society. The b: tsic unit for social and political life remains the nation-state International law and
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international institutions are not strong enough to prevent war or large scale abuse of human
rights in individual countries where TNCs are operating and they can exploit the situation for their
profit motives. They can also exploit the bio-diversity and environment, ruining both in the long
run. Global financial markets being largely beyond the control of national or international
authorities, the TNCs and financial markets have grown so very powerful that they can impinge
upon, human rights of individuals in the society and sovereignty of the State in actual practice,

No doubt the States remain sovereign. They wield legal powers that no individual Or corporation
can possess. They can interfere in the economy but they are increasingly being subjected to the
forces of global competition. If a government imposes conditions that are unfavourable to the
capital, capital will seek to escape. Conversely, if a government keeps down wages, permits child
labour, bonded labour, cheap prison labour etc., it can foster the accumulation of capital both for
TNCs as well as the rulers of the country.

Globalization has, thus, led to the weakening of State and rendered the relationship between the
community, the State and the corporation totally fluid. It has entrenched the powers and widened
the' freedoms of corporations eroding the powers and freedoms of people in their diverse
community settings. Social scientists have begun to talk of ‘reinventing government’ because the
State is turning more one-sided in representing corporate interest and failing to represent citizen
and community interest.

For citizens and communities, the erosion of State power implies withdrawal of two protective
umbrellas: to the individual citizens and the community. The first is the protection available
through the regulation of (commercial) profit-seeking behaviour so that destruction of livelihoods,
environment and people’s health, can be prevented. The second is the protection built into
traditional environmental rights and rights to knowledge and culture, rights which are often
custorary, indigenous and not written in law, but which are central to secure livelihood and
survival options, especially of marginal groups such as women, tribals, landless and small
peasants, farmers, traditional healers and craftsmen etc.

In view of the alarming situation created by the power and reach of the TNCs, it has become
imperative to re-examine the efforts of agencies and instruments promoting world trade and
global economic system. Rubens Recupero is right in warning that if “globalization is to deserve
its name, it has to include and not to exclude, to integrate and not to marginalise”. TNCs must
generate enough jobs with adequate pay and must help reduce poverty of host and home
countries. They should not rush headlong into heady philosophy of market profitability and
economic efficiency but must bring about human development and social protection into equation.
After all, the United Nations which drew up the Charter of Human Rights also created World
Bank and IMF to help revamp the war ravaged economies of its member countries. The denial
of these rights and fundamental freedoms is not only an individual and personal tragedy, but also
creates conditions of social and political unrest sowing the seeds of violence and conflict within
and between societies and nations. In a global society regional and local conflicts threaten to
engulf the world community. But IMF and World Bank in their haste to create a new world
economic order failed to take notice of the activities of TNCs, However their role in promoting
international trade and reducing trade barriers cannot be discounted.

9.3 AGENCIES AND INSTRUMENTS OF WORLD TRADE

9.3.1 World Bank and IMF
There were no international agencies and instruments to control, supervise and promote international
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trade before the Second World War..World Bank and IMF have helped Third World countries
to integrate their economies in the new world economy through three measures:-

I)  increase in exchange of good and services;
II) raising transnational production, and
III)  helping in financial and exchange rate transactions.

The World Bank and IMF have induced, and sometimes forced through sanctions, the third World
developing countries to change their planning and development policies, reduce the role of
government to allow market forces greater freedom and promoted monetary tightening through
structural adjustment policies. As many of these countries were caught in the “debt trap” and were:
not able to pay back the IMF and World Bank loans, structural adjustment of these economies
was suggested by them in 1980s. Structural adjustment was a package of various policy efforts
to get out of the debt trap and to rehabilitate them to resume growth in the coming decades.
Structural adjustment can be seen as a measure by World Bank - IMF to bring the developing
countries in the mainstream of global economy through:

1 new fiscal, monetary and trade policies,

2 reduction in government expenditure,

3. elimination of subsidies on domestic products, reduction in import duties and tariffs,
4.  control of internal money supply,

5 opening of trade and production to private industry,

6 raising agricultural production through improved technology and quality inputs and
7 Stimulating export of agriculture commodities.

93.2 GATT

Besides World Bank and IMF, General Agreement on Trade and Tariff (GATT) was set up in
1948 as an instrument to regulate world trade. It was a complement to the IMF and World Bank.
The original signatories of GATT desired to facilitate free trade by encouraging removal of any
unnecessary barriers to trade.

The initiative to set up GATT came from the United States which wanted to extend the US
economic model of high volume, standardized production and open market to the rest of the
world. The US has dominated the working of this organization since its inception but it could not
develop as an International Trade organization following disagreement by the US Senate in 1950
to pass its Charter. It has, thus, remained a Voluntary Contractual Agreement.

9.3.3 Uruguay Round

The 108 member countries of GATT ‘met eight times since 1948. The purpose of the first seven
rounds had been-to set up a code of conduct regulating world export and import and reducing
tariff and other trade barriers in order to promote free trade. The formation of trade blocks like
(North American Free Trade Agreement) NAFTA in North America and the European common
Market (later European Union) gave a fillip to its activities.

The eighth round of discussions by GATT called the Uruguay Round was held at Punta del Esta
in Uruguay in September 1986, The earlier regulations related mainly to general production and
price policy while conceding the freedom of each country to design its own economic policy. This
round not only aimed at increasing the scope and power of GATT but also prepared detailed
regulations of domestic policies through measures like TRIMS and TRIPS and creating a new
body called World Trade Organization (WTO) L
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Check Your Progress 2 |

1. Name the two ‘protective umbrellas’ which will be withdrawn on weakening of ;Stage

authority. :
....................................................................................... F ey
2 Specify basic elements in Rubens Recupero’s warning.
3 What amount of international trade is controlled by Global 500 companies?
.............................................................................................................. ke
4 Indicate four features of Structural Adjustment Programme.
.......................................................................................... Learsense aenemaanancns
e et re i b e b beee e i n s o g eregecpiegie

934 WTO

The WTO was set up in January 1995 with a comprehensive mandate covering economic
governance, trade and investment of member countries. It is to monitor trends in global
production, trade and flow of capital from one country to another and devise reforms and
regulations from time to time. WTO has now replaced GATT and has an independent machinery
for consultation, evaluation, negotiation and enforcement of trade decisions. It has a greater reach
than the World Bank and the IMF in terms of its rules and regulations covering taxation, import,
export, industrial and agricultural production of member countries.

The WTO has a mandate to reduce and eliminate trade distortions, to issue (wherever necessary)
directives on tariff and non tariff measures taken by countries to raise exports, and to reduce
imports. It prohibits incentives and subsidies to boost output of selected industries in a country.
In agriculture, the major WTO provisions are:

a) reduction in domestic subsidies,

b) access to foreign trade,

©) trade related intellectual property rights (TRIPS) and

d) sanitary and phytosanitary regulation for products free of health hazards.

Countries which fail to implement WTO policies and structural adjustments suggested by World
Bank will have to face sanctions and restrictions which may destroy their economies. They will
also be disqualified for loans from World Bank and other foreign investors except in certain
conditions. :
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9.3.5 Trade Related Intellectual Property”liights (TRIPS)

TRIPS clauses aim at regulating the patenting of all products and not just their processes (which

was the usual practice. earlier) which enter international trade. The clause covers drugs,

pharmaceuticals, processed foods and chemicals. A ten-year transition period has been given to

countries to implement TRIPS. Some ‘major steps suggested are:

i) National patent laws to be changed to include product patenting along with process
patenting.

ii)  All indigenous agricultural species to be conserved immediately by setting up gene banks
and bio-tech research and data centres.

iii)  If countries do not have patents in agro-chemicals or pharmaceuticals, the present (read
foreign here) patent holders have ‘exclusive marketing rights for 5 years. '

iv)  Restrict transfer of seeds and plants breeding among farmers.

v)  Set up monitoring centers for safeguarding the interests of products, users and traders of
seeds.

vi)  Disputes between member countries on food safety, and plant health will be settled by the

' World Intellectual Properties organization (WIPO), Geneva, whose decision will be final.

9.3.6 Trade Related Investment Measures (TRIMS)

The TRIMS agreement brings into being a new investment regime in the financial market. It
replaces all existing restrictions on foreign investors imposed in developing countries and stresses
right of investment of funds by one country in another as a legal right. It empowers foreign
investors or industries to start retaliatory measures against governments which impose restrictions.
Time period is given to developing countries to implement TRIMS and exceptlon is made in
favour of countries with serious balance of payment problems.

9.3.7 Social Clauses

Inclusion of social clauses linking trade to standards of labour and environment which are binding
on all member countries, gives WTO immense power to fix rates and parameters for all ecoriomic
transactions. Under these clauses, a country can refuse to trade with another on the ground that
it does not observe international labour standards, allows child labour and coercive labour, does
not enforce minimum wages, permits discrimination in wages of men and women, and allows
pollution and environment damage.

These clauses prevent developing countries from having trade advantages due to lower costs of

labour and gain competitive advantage against firms in rich countries. This also does not take into .
account the unequal social and economic structures and barriers in countries, where uniform

labour standards would take a long time to implement. These clauses not only militate against

democratic norms and sovereign rights of countries to pursue goals of social justice and equality

but also force out semi-skilled and unorgamzed workers from export industries and deprive them

of llvellhood

9.3.8 Multilateral Agreement on Iﬁve’stment (MAI)
In continuation of its policy of liberalization and globalization in the financial sector, the WTO
in a high level meeting at Seattle, USA in November 1999 concluded a Multilateral Agreement

on Investment (MAI). Countries which enter into MAI will have to give free access to foreign
funds and investments. MAI allows.investing firms to retaliate and file a suit against a country
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which discriminates in any way either by imposing a quota of domestic labour, keeping a lccal
partner, or placing restrictions on areas like media,

Such clauses are a direct intervention in the sovereignty of a country without any respect for its
values, culture, tradition and history, In fact, the ‘Super State’ system of the World Bank, IMF
and WTO, and TNCs, reach for the resources and knowledge that developing countries have so
far controlled and conserved. Conflicts over economic value| of nature and knowledge have
become reflections of globalized conflicts now.

———
| Check Your Progress 3

[ e e e g

L When and in what circumstances was WTO set up?

3. Mention at least two measures suggested by WTO to be followed by all countries in
agriculture.

4. How does TRIMS remove all restrictions on foreign investors in developing countries?
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decision is made by so called consensus, whereby smaller and less powerful nations are
browbeaten into accepting the position already decided upon by strong members like the US.

Environmental crisis has made it amply clear that ‘growth’ in global economy has led to the

destruction of nature’s economy which is the only renewable source of environmental regeneration.

This has also snatched from the people their source of sustenance economy which provided them

food and fuel free of cost. When these goods would be turned into trade commodities it will

destroy people’s freedom as well as basic needs. More trade and more cash may mean less life:
- In nature through ecological destruction, and in society- through denial of -basic needs.

For example, the World Bank policy paper on trade liberalization for India’s agriculture sector
recommends creation of ‘markets in tradeable water rights.” It argued that “if rights to the delivery
of water can be freely bought and sold, farmers with new crops or in new areas will be able to
obtain .water provided they are willing to pay more than its value to existing users. And
established users will take account of its sale value in deciding on what and how much to
produce”.

Such a measure in tradeable water rights will divert water from small farmers to large corporate
‘super farms’ and lead to water monopolies. Taking the logic of the market into account, tradeable
rights have a tendency to be sold to the highest bidder. Consequently, the wealthier you are, the
more power you will have over access of even such resources which are considered free gifts
of nature. This will lead not only to misuse of resources and their overexploitation, it would also
lead to their depletion. The commodification and privatization of land and water resources ‘are
based and promoted by international trade organizations on the flawed belief that prices equal
- value. To prevent ecological abuse of land and water, the people in the developing world,
consequently, are asking for the opposite - the inalienable right to resources like water.

The two central impacts of GATT Uruguay Round and WTO are the removal of national barriers
in trade flows and the introduction of hitherto domestic concerns like agriculture and intellectual
property rights into the arena of international trade. Assessing the impact of domination of market
forces in the Indian food sector, one must not be surprised to learn that due to this policy food
prices increased by 63 percent between 1989 - 90 and 1993 - 94. This has led to a decline in per
capita food consumption in the last three years. When as demanded by WTO, food is available
only at world market prices, starvation soon will be the likely certainly for the majority of the
poor.

The liberalization of agricultural exports have led to exports of cotton and yarn shooting the
prices three times. This has resulted in large-scale unemployment of weavers. Likewise, foreign
import of grains and millets with various hidden subsidies, have put local farmers at disadvantage.
Vandana Shiva, an active champion of human rights, points one that food “security is destroyed
by ‘liberalization of both exports and imports.’” '

9.4.1 Evaluation of TRIPS

An analysis of TRIPS Agreement, likewise, would reveal that it has brought for the first time into

global trade the areas of ideas, knowledge and innovation. The clauses that refer to intellectual

property rights (IPR) in the areas of bio-diversity and agriculture are of particular interest. The

agreements covering IPRs and clauses supporting the patenting of life forms and processes are

heavily weighted in favour of TNCs which will acquire exclusive marketing rights even in the

areas of traditional knowledge of the developing countries. For example, if an TNC manages to .
obtain a patent on genetically transformed Haldi, Neem or Soyabean, it will own all forms of

these for generations and all those using them would have to pay for their use.
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In most of the developing societies, their patent laws and cultures forbid patenting of life forms
because they cannot be owned and manufactured. The GATT and WTO will force us to give up
our moral values, economic priorities and autonomy to a handful of Fortune 500 companies.

The GATT-TRIPS is, therefore, not about trade. It is politics through other means to build up a
neo-colonial society in the developing world. Environmentalists and labour unions have opposed
these moves and have criticized GATT because it destroys jobs and the environment. To placate
them “trade-related” social clauses and “trade-related” environmental clauses were offered.

9.5 AN ALTERNATIVE APPROACH TO WORLD TRADE

' Realizing the impact of the GATT/WTO policies, the active negotiators of the trade work group
of Non Governmental Organizations drafted an Alternative Treaty on Trade and Sustainable
Development in June 1997 at the Global NGO Forum in Rio de Janeirio. This viewpoint of World
trade declares:

a.  International trade should be conducted with the objective of improving the well being of
the people, whilst recognizing the need to promote socially just and ecologically
sustainable development and prudent resource management.

b.  International trade should guarantee the fair distribution of wealth, the self-determination
of people, and participatory democracy.

c.  Compensation, working conditions, land use, and exploitation of natural resources must be
directed towards sustaining socially and ecologically balanced communities. Comparative
advantage must not be pursued by exploiting people and nature in an inhuman and
unsustainable way. _

d.  Debt cancellation and the retrieval of national sovereignty based on democratic principles
is indispensable to socially just and ecologically sustainable development.

e.  Improving terms of trade of developing countries, eliminating distortions caused by unfair
trade practices and preserving the right to enact fair policies including health, other social
and environmental standards are important.

f.  People have the right to full access to all scientific informatien, financial and independent
technical assistance must be available to enable all the countries to meet minimum
international health, other social and environmental standards. : '

8. Conflicts between the provisions of international trade and environmental agreements must
be settled on the basis of maximum protection to the environment.

h.  Trade in armaments should be prohibited.

When third world developing countries began to face difficulties on home front in their
liberalization efforts, various international forums came forward to voice their concern on eroding
human values and rights in the face of interventions by TNCs.

9.6 GROWING POWERS OF TNCs

Proponents of market capitalism and liberalism who claim that free market is the essential
foundation of political democracy-a guarant6r of the rights of the people against the abuse of
State power, have replaced a known devil that the State was with an unknown and unpredictable
monster of the market. Market is never a friend and is an undemocratic institution. Dominated
by global mega-corporations, stronger than majority of States in economic power and armed with
unfettered powers through GATT/WTO pose a serious threat to economic and political rights of
people everywhere. With most fundamental of all human rights - the rights to a means of living
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- literally the rights to live - and the right to participation in making the decisions that affects our
lives, in the hands of the TNCs people of the developing world can very well visualize their future
life. The growing unaccountable powers of these corporations, has naturally turned out to be a
cause of concern for most developing nations.

It is an internationally recognized principle that economic rights and civil and political rights are
universal, indivisible, interdependent and interrelated. With roots in a distant country, no
particular love for host people and society and profit as their only motive, TNCs are going to let
loose neo-colonialism of a different nature. They, may seem to pay lip service to the UN
Declaration on the Right to Development, Vienna Declaration and Programme of Action,
Amnesty International’s Human Rights Principles for Companies etc. and national and international
institutions may talk tirelessly of efforts being taken to make business responsible to society and
to respect human rights and social development, there is no binding force in these declarations.

9.7 HUMAN RIGHTS STANDARDS

UN Secretary General Kofi Annan, speaking at the Davos World Economic Forum in January
1999 called on TNCs to promote universal values in their dealings and to ‘uphold human rights
and decent labour and environmental standards directly by your own conduct of your own
business’ challenging business leaders to abide by nine principles derived from internationally
recognized standards. These are:

Human Rights

1.  Business should support and respect the protection of internationally proclaimed human
rights within their sphere of influence and

2.  Make sure they are not complicit'in human rights abuses.

Labour

3.  Business should uphold the freedom of association and the effective recognition of the right
to collective bargaining; ’

4.  The elimination of all forms of forced and compulsory labour;

5.  The effective abolition of child labour; and

6.  Eliminate discrimination in respect of employment and occupation.

Environment
7. Business should support a precautionary approach to environmental challenges;
8.  Undertake initiatives to promote greater environmental responsibility; and

9.  Encourage the development and diffusion environmental friendly technologies.

But these standards are neither binding nor enforceable through a court of law. If an TNC violates
it, nothing can be done. Human rights, therefore, are under constant threat of violation and there
is no traditional institution to protect individual from the threats of business and trade. It is amply
clear that through trade and trade policies World Bank-IMF-GATT have played a high level
politics with the developing countries and their popr people. These international organizations
have turned out to be the mouth pieces of the TNCs and have thrust unacceptable conditions upon
the developing countries. It may be sometime later that they would be able to see through the
whole game plan of these institutions.
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9.8 INDIAN RESPONSE

Third World developing communities which have evolved, adapted and survived adversity for
centuries of oppression, suppression and economic exploitation find themselves suddenly deprived
of their natural strength to offset these new engines of growth. The anti-poor, anti-human rights
posture of TNCs threaten individuals and communities in a manner that requires to redraft
international policies to secure a minimum of social equality, gender justice, human rights and
freedoms for their people. The degree to which each nation captures opportunities or copes with
threats depends upon its capabilities: Such capabilities include:

the nation’s culture, attitudes and values;

Its social cohesion;

Its factor endowments;

Its industrial organizations; and

Its government leadership.

Global international trade is both an opportunity and a risk for countries like India and they have

to show a cautious approach. The fledgling economies can be ruined, their environment destroyed

their people embeggered. A nation’s capabilities have, therefore, to be analysed not just in terms

of the scope and intensity of each element noted above but also in terms of the interactive effec

among these elements over time.

India has adopted a cautious approach to the global integration in trade and investment and has
seen it as both an opportunity and a risk.

After having remained outside the global trade system for forty long years, India responded to the
realities of international trade in 1990s. Under the structural adjustment policies of World Bank,
India adopted a New Economic Policy in 1991 and took the following measures to open up to the
call of globalization of trade:

(i) opening all but six industries (in strategic sectors) to domestic and foreign investors.
(i) Reforming trade policies.

(iii) Opening up capital market to foreign direct investments.

(iv) Removing restrictions on hiring foreign experts etc.

India realises that the time has come to enter the world trade scenario because in trade there are:
no losers - everyone who plays the game wins. India joined the WTO since it was not a party to
any trading block like NAFTA or EU. WTO membership has paved its access to world markets
without having to negotiate with each of the 135 members separately. According to WTO
requirements, India is concerned about child labour and environmental protection. With a large
GDP, a great pool of scientists, engineers, business managers and skilled workers with large
surplus horticultural production, India is determined to make the best use of the global trade
opportunities. ’

9.8.1 Cautious to WTO measures

While availing of the opportunities presented by free market economy in global trade, India has
not closed its eyes to the threats of fundamental freedoms, human rights and a positive role of the
State in the welfare of the society. It has taken up the cudgels against the inequitable terms of trade _
imposed by WTO, TRIPS, TRIMS and social clauses. India is in the forefront of the developing
countries preparing long-drawn negotiations for securing equitable terms of trade in the global
market and fights for the rights of the poor, the unskilled, and all those whose rights and existence
are threatened by the WTO policies. It has not abandoned its implementation of internal
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a-vis the developed world.

LChecl\ Yuun Progress 4

1.

opportumtles?

.
ade?: !

- What important méasures has India taken to adapt to the emerging’ demand Df ade s

9.9 LET US SUM UP

1. The World trade subsequent to the Second World War, has integrated the markets of the
world and given shape to a world market economy. :

2. The recent trend in world trade not only includes trade in goods and services it also
.-encompasses trade in financial capital, knowledge, technology and genetics.
3. The world trade is dominated by transnational corporations. They are the prime agents of

the global economy. Fortune-500 4: oup of MNCs dominate world trade.

4. The World Bank, International Monetary Fund (IMF), General Agreement on Trade and
Tariff have played a major role in casting the global economy in the form of a free
international trade zone.

5. The World Trade Organization, a baby of the GATT, has assumed a super state status and
has begun to legislate world trade policies.

6. The policies and programmes of World Bank, IMF, GATT and WTO are favourable to
TNCs which are concentrated in US and Europe and they threaten to penetrate areas which
were not traditionally included in tradable zones.

7. GATT policies of TRIMS and TRIPS threaten the very survival options of marginal
communities in developing countries whereas WTO policies on social clauses and MAI,
challenge the sovereignty of the State in the developing countries.

8. Though measures are being taken to make business responsible to society, their profit motive
is well known and their ablhty to buy the authorities make them unchallcnged in the third
world countries.

9. All countries of the third world including India are trying to counter the anti-people, anti-
poor, anti-state policies of the World Bank, IMF and WTO.

10.  India has on the one hand made structural adjustments in its economic policies and on the
other, raised its voice against inequitable terms of trade being imposed by international
agencies.
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9.10 KEY WORDS

Channelize: routed, directed

Grotesque: distorted

Fluid: uncertain

Phyto sanitary:

Subjugation: Control

Browbeaten: Threaten

Regeneration: revivify :

Co modification and privatization of law: to make public land private and make it available for
buying and selling in the market like a commodity. . '
Marketing rights: right to buy & sell in a market for securing equitable terms of trade: to get
a fair share in trade: and exchange of goods and services.

9.11 ANSWERS TO CHECK YOUR PROGRESS EXERCISES

Check Your Progress 1

1. The complex of economic, technological ecological and cultural structures emerging at
global level are generally referred to as globalization.
2. Global economy is characterized not only by free trade in goods and services but even more

by free movement of labour, capital, skill, knowledge and entrepreneurship.
3. USA, Japan, Germany, France, Italy, UK and Canada.

Check Your Progress 2

1. Transnational corporations are the main actors in the global trade today.

2. Transnational corporations are large corporate bodies whose activities are spread across a
member of States and they provide trade and services in various fields cutting across
national boundaries. _

3. Nearly 70 percent of the international trade is controlled by the Global 500 companies also
known as Fortune-500 companies.

4. World Bank, International Monetary fund and General Agreement on Trade Tariff have
boosted trade to global propitious.

Check Your Progress 3

1. WTO was set up on January 1, 1995.

2. The focal point of TRIPS clauses is to regulate patenting of all products and not just thei
processes so that only goods of the patented companies are available in the world market

3. Reduction in domestic subsidies and maintaining sanitary and phytosanitary standards ir
agricultural products.

4. TRIMS stresses rights of investment of funds by one country in another as a legal right and
thus removes all barriers to foreign investments..

Check Your Progress 4

l.  (a) Improving terms of trade of developing countries, eliminating distortions caused by
unfair trade practices and preserving the right to enact fair policies including health and
other social and environmental standards.

2. Trade in armaments should be prohibited.

3. Such capabilities include: :
1) The nations culture, attitudes and values,
1)  Its social cohesion,
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iii)

Its factor endowments

Its industrial organizations

Its government leadership and

Peoples morale.

Opening its market to domestic and foreign investors.
Reforming trade polices.

“Reducing farm subsidies etc.
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UNIT 10 Right to Development

Structure

10.0  Objectives _
10.1 Introduction
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10.9  Answers to Check Your Progress Exercises

10.0 OBJECTIVES

This unit will give you

® what Development is all about,

® highlights of the changes in the meaning of Development over the decades,

® an idea of Right to Development,

® chronicle of the UN’s role in promoting the Right to Development,

®  a picture of the relationship between Human Rights and Right to Development,

® a brief list of varjous conferences on the Right to Development and explains how each of
them sought to reinforce this Right.

10.1  INTRODUCTION

‘Development’ is a word that has many meanings. When you say, “I develop a feeling for
Someone or something”, you mean that a feeling, favourable or unfavourable, is growing within
you. You also use the word “development”, when you say, “I sce some new developments
happening” about a situation. In this sense, you say that some new incidents are occurring that
has an impact on the situatiop you are talking or thinking about. You give vet another meaning
to development when you notice some cracks in your house’s walls. Then you say “ves, T notice
the walls are developing cracks.”

Whatever it may be, “development” means a new thing that is happening around you. In other
words, it denotes a movement from a given situation.

In Social Sciences however, development has a specific meaning. Let us remember that we
talked of development as movement from the present state.
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Professor Gunnar Myrdal, a Swedish thinker, notes after extensively studying developing
countries:

“By Development I mean the movement upward of the epijre social system, and I believe this
“is the only logically tenable definition”. The famous’educ_:a_"tionist and social activist, Ivan Illich
gives a correct picture of the peoples’ understanding of development when he says, “the
development paradigm is more easily repudiated by thuse of us who were adults on 10% January
1949. That day most of us came to know the term in its present meaning for the first time when
President Truman announced his Point Four programme. Until then, we used the term ‘development’
to refer to species, real estate, and moves in chess: only thereafter to people, countries, and
economic strategies. Since then we have been flooded by development theories”. Since 1949,
‘Development’ came to be known as the donor, developed countries medicine to cure the
recipient, developing countries poverty and economic backwardness. This Kit of medicines
contained models and strategies of economic growth, foreign aid, foreign technology, training of
~ personnel etc. Borrowing countries of the South thus walked into a debt trap since they found it
difficult to repay and thus became politically and economically dependent on donor countries.

10.2 SHIFTS IN THE MEANING OF DEVELOPMENT

Most of the researches have confirmed that whatever be the meaning of Development, one
primary objective in all of them is the concern for econnmic growth. The First UN Decade which—
‘began in 1961 almost equaled development with economic growth which was supposed to have
“trickled down” to masses of people.

Box 1

During that Decade, the world’s total Gross National Product increased by $1000 billion.
About 80 percent of this increase went to countries who had per capita_income of $US1000
and above but with just 25 percent of the world population. Only 6 percent of the increase
went to countries where per capita income was $US200 or less but which has 690 pcreent of
the world population. '

It is from the 1970s onwards, therefore, (the second UN Decade) that the focus shifted to address
non-economic, social and cultural issues of development which consisted in promoting education,
health care, environmental safeguards, gender sensitivities, etc. Now development came to be
seen as no less dependent on just and equitable distribution of goods and services within a society.
But the results of this changed focus and strategies - if at all they have been sincerely followed-
show a pathetic trend. According to the 1996 Human Development Report (HDR) published by
the UNDP, between 1960 and 1991, the share of the richest 20 percent countries rose from
70 percent of the global income to 85 percent - while that of the poorest 20 percent declined from
2.3 percent to 1.4 percent. The ratio of the share of the world’s richest and the poorest thus
increased from 30:1 to 61:1 during this period. But if the richest 20 percent had 61 times more
income in 1991 (than the poorest 20%) it has worsened further to 74 times in 1999, according
to that year’s HDR. In other words, this sad story of ever widening inequality among the world’s
rich and the poor is continuing unabated. : -

These figures only highlight the fact that development, as it had been understood, had gone \;/rong
somewhere along the road. This is explained by the following: '

(a) Hierarchy-or rich=poor differences became acute; and
(b) Uncvenness developed within the nations themselves.

4



Therefore, thinkers who became alerted by the growing disparities thought out alternatives to the
question of develcpment. “Should we still insist on maximisation of economic growth of the 1+
UN Decade or should we emphasize the basic needs approach that became the important point
of concern during the 2% N Decade™?

This was the major question that occupied the minds in the beginning of the 1980s.
10.2.1 Right to Development: A Background

Thinkers felt that quest for Development cannot be confined to only onc group of countrics,

mostly developing ones and concern for Development must be sharcd by both the rich and the
poor countries alike. .

George Shepherd Jr. correctly explains thus: “The fundamental position of the Right to Development
approach is that development must begin and end with a concern for the human conditicn and
that this is a collective international responsibility.”

Thus ‘concern for human conditions’ and ‘a collective mternational responsibility” constitute the
two pillars of this concept.

The credit for pioneering the articulation of the Right to Development belongs to the noted
Senegalese jurist. Prof, Keba M’Baye, a former president of UN’s Commission on Human

“Our overall -conception of human rights is marked by the Right to Development since it
integrates all €conomic, social and cultural rights, and also civil and political rights. Development
is first and foremost a change of quality of life”.

In another context, Prof. M’Baye makes it clear that ‘development’ is the recognized prerogative

of every individual and every people to enjoy in just measure the goods and services, thanks to
the effort of solidarity of the members of the community.

This right has been clearly recognised by the ILO (International Labour Organisation), the UN
Agency responsible for maintaining labour standards and preserving rights of the labourers

Development. As early as 1944, the ILO Declaration at Philadelphia affirmed that “a]] human
beings have the right to pursue both their material well-being and their spiritual development in
conditions of freedom and dignity, of economic security and equal opportunity: and, that “poverty
anywhere constitutes a dangeg to prosperity everywhere”.

concerted international efforts” and proclaimed that these principles applied ﬁilly to all peoples
everywhere, in both independent and dependent territories.

Two important points may be noted from the ILO Declaration:

(@)  Right to Development evolved with the right to self-determination as i applied 10 the
colonies then and
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(b) Along with it, a realization emerged in the minds of the colonial people that the colonial -
exploiters have a responsibility to remedy them in future.

10. 2 2 The UN Charter

The UN Charter of 1945 that followed, clearly lays down the foundation for an integral

relationship between socic-economic development and huinan rlghts Article 55 requires that

the UN should promote

(a)  higher standards of living and conditions of economic and social progress and development,
nationally;

(b) solutions to international economic, social health and related problems and 1ntemat10nal
cooperation in cultural and educational matters;

(c) universal respect for human rights and fundamental freedoms.

All the above objectives are to be fulfilled with “respect for the principles of equal rights and self-
determination of the peoples

Through next Article 56 “all the members pledge themselves to take joint and separate action in
cooperation with the Organization [UN] for the achievement of the purposes set forth in Article
55 »

| Cieck your Prbgress 1

|
L

1. Who (ll(l extensive study of the problems of Development in’ developmg countnes"-".fj'

A T R L LR R R R R L AR AL LR A

2. What was the difference in perception towards Development between the ﬁrst UN Di de
(1961 - 1970) and the Second Decade (1971-1980)? SR R
SR ¥
3. Say whether the following statements are. True or False 4
(a) Collective mtemdtlonal responsibility is one of the most important plllars of the Rxght‘;tq-
Development. ; t

Sy The 11O Declaration of 1944 at Philadelphia is bascd on the UN Chartcr

What 5 e importance of Article 55 of the UN Charter?

10.3 INTERNATIONAL BILL OF RIGHTS

The Universal Declaration of "luman Rights 1948 makes a specific reference to Article 28:
“Everyone is entitled to a social and international order in which the nghts and freedoms set forth



in this Declaration can be fully realized.”

AS cxpressed in Article 1 which is common to the International Covenant on Civil and Political
Rights-and the International Covenant on Economic, Social and Cultural Rights (both of them
were adopted in 1966), the right to self-determination includes the right of all peoples to “freely
pursue their economic, social and cultural development.”

In 1969, the UN General Assembly adopted a Declaration on Social Progress and Development.
Recognizing the linkage between the global issues of the day arising out of socio-economic
development and the root causes of human rights violations which were becoming rampant, the

UN Commission on Human Rights called in 1977 for a UN study of the international dimensions
of the Economic Order.

104 NEW INTERNATIONAL ECONOMIC ORDER (NIEO)

As an alternative to the liberal international economic order that highlighted strategies for
maximization of growth, the New International Economic Order (NIEG) was first launched at
the first meeting of the UNCTAD in1964. Seventy-seven non-aligned countries participated. This
grouping came to be known as the Group of 77. The NIEO proposals contained in a resolution
were finally accepted by the UN General Assembly in 1974. The policy. proposals for a New
International Economic Order aimed 10 correct growing imbalances in world trade which went
against the developing countries. The call for NIEO was strengthened by a short-lived but
spectacular success coming from the four-fold rise in oil prices announced by Organization for
Petroleum Exporting Countries (OPEC) in 1973.

10.4.1 COCOYOC Declaration of 1974:

It was in the general context of this demand for a NIEO that a rights-oriented approach to
development was taking shape in the form of COCOYOC Declaration (CD). The CD regards
satisfaction of the basic needs (* food, shelter, clothing, health, education™) as primary and
“any process of growth that does not lead to their fulfillment or even worse, disrupts them
is a travesty of the idea of development”. For the, first time, the principle of ‘development
centred in man (human beings), was established.

The COCOYOC Declaration said: “Development is also freedom of opinion and its
dissemination.........., There exists a deep-rooted social need to participate in the structuring of
the bases of one’s existence, and to play a part in structuring the future of the world. Above all,
however, development also means the right to work, by which we do not mean earning one’s
living, but finding self-fulfillment in work, the right not to be alicnated by production processes
which use human beings as mere tools.”

In the context of the Right to Development, two momentous developments took place after
1974. They were:

(1)  the Declaration on the .Right to Development adopted by the General Assembly on 4
December 1986; and

(i) the African Charter on Human and Peoples’ Rights adopted in the same year,

10.4.2 UN Declaration on the right to Development 1986

A quick look at the Declaration containing 8 articles reveals an important development which was
in continuity with the economic thinking on ‘human-centred development’ referred earlier. This
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development consists in the fact that now, almost all state members (The United States cast the
negative vote and eight other European countries abstained) have agreed that they have certain
duties regarding the individual’s and people’s right to-deveiopment. Humanr rights are now
explicitly considered as an essential element of development and must therefore be respected
by all Sta‘es. Article 4 enjoins on the States a duty to formulate intern.tional development
policies though without making clear the content and the nature of that duty. However, Article
8 identifies some ‘means to be employed’ by each nation for realization of the Right to
Development. Member states are required to guarantee

(@) equality of opportunity for all to access basic resources and services,
(b) ensure active participation of women in development-related decision-making.

Right to Development is declaratory in nature and therefore, it cannot be used as a justiciable
right i.e., as a right for which legal claims can be made. This failure has however been sought
to be covered by recourse to judicial interpretations of various legal norms in which the Right
to Development has been invoked and/or referred to Two such important cases which deserve
mention relate to the Maori tribals of New Zealand and, another, to the fisher-folks of Kerala in
India. These relate, incidentally, to fishing rights of the traditional communities. The question put
to the Tribunal/Court concerned was: Can these people who have been catching fish over so many
years, also claim the right of using modern technologies which will considerably raise quantity
of their catch from the seas?; In the case of the Maoris of New Zealand, the Waitangi Tribunal
referred to the Right to Development as quoted in the following passage:
“The right to development is recognized in domestic and international law; in domestic law in
" Simon Vs the Queen (1985). For example, all people have a right to development is an emerging
concept of international law following the Declaration on the Right to Development adopted on
4 December 1986 by 146 states (including New Zealand) in resolution 41/128 of the United
Nations General Assembly ........c...ccceeeeen..e The Treaty (of Waitangi) guaranteed the Maori
full protection of their fishing activities, including unrestricted rights to developing them along
either or both customary or modern lines.”

The Indian case of fishing by the Kerala fisherfolks came- up in 1955 before the Supreme Court
when some owners of mechanized trawlers challenged the Kerala Government’s permission
allowing the traditional fisherfolks to go for new technologies if that helped raise the quantity of
fish more than what they used to do in the past with the help of their country boats. Though a
direct reference to the Declaration on Right to Development is not there, the Court was clearly
thinking in those lines when it said:

“We are also of the opinion that the Government of Kerala is perfectly justified in adopting the
attitude that the public interest cannot be determined only by looking at the quantum of fish
caught in a year. In other words, preduction alone cannot be the basis for determining public
interest. The Government is perfectly justified in saying that it is under an obligation to protect
the economic interest of the traditional fishermen and to ensure that they are not deprived of their
slender means of livelihood. Whether one calls it distributive justice or development with a
human face, the ultimate truth is that object of all development is the human being. There can be
no development for the sake of development. Priorities ought not to be inverted nor the true
perspectlve lost in the quest for mere production.”

10.4.3 African charter of human and people’s rights

In the sphere of human rights, you may have already noticed that seven good intentions are



spoken out but not many of them have been applied. These are not binding on the member states.

However the only binding international human rights treatv which has recognized the Right to

Development is the African Charter of Human and People’s Rights (ACHPR). Article 22 of the

ACHPR reads.

. All peoples shall have the right to th<ir economic, social and cultural development with due
regard to their freedom and identity and in the equal enjoyment of the commion heritage of
mankind.

2. States shall have the duty, individually or collectively, to ensure the exercise of the Right
10 Development.

10.4.4 Contribution to right to development: Two streams

Before we come to the debatable question of the duties of the State to ensure cxercise of the Right
to Development, it is necessary also to understand that two strears contributed to enriching the
contents and raising the practical importance of this right.

The First stream combined several developments in various sectors of living which affect human
beings. All these developments which had their small beginnings during 1970s and 1980s finally
were streamlined in the 1990s under United Nation’s initiatives (after the cnd of cold war rivalrias
with the collapse of the Soviet Union).

The Sccond Stream contributed to the decpening of the contents of the Right to Development to
remove any hurdles for their realization and to create international environment for global
cooperation. This is to help the states to perform their dutics.

The following initiatives were taken under the first stream: _

—-  In 1992, the UN conference on Environment and Development (the Earth Summit) took
place at Rio de Janeiro that highlighted the importance of sustainable development. The
latter meant that the present level of consumption should not become a burden on the future
generations,

—  In 1993, the second World Conference on Human Rights took place at Vienna. It registered
a spectacular success in achieving global consensus on vita! issues corinecting human rights
with development. Three salient gains from Vienna Declaration are:

(@)  Recognition of interdependence and indivisibility of human rights. It meant human rights
have no hierarchy, i.e. one set of rights cannot have preference over another set. Every
Right has an equal importance and value.

(b) Lack of development cannot be made a ground for not observing human rights in a
particular country.

() Development, democracy and human rights are henceforth to be treated as integrally
connected to each other in both internal and external policies of the country.

—  [n 1994, the UN held in Cairo an International Conference on Population and Development
which adopted four “guiding principles”, the first of which was Human Rights.

-—  In 1995, the UN held a summit-leve] meeting in Copenhagen on “major social development
dilemmas facing societies the world over as they approach the 21+ century”. It identified
three problems: poverty, unemployment and social dislocations. Among ten commitments
made by the world leaders, one was to “promote social integration based on the
enhancement and protection of all human rights.”



—  The Fourth World Conference on Women held in Beijing.in 1995, adopted a Platform of
Action emphasizing women’s rights as human rights in the context of development.

—  The Second International Conference on Human Settlement (Habitat II) held in 1996 at
Istanbul focused on the issue of housing which is considered a human right in almost all
the countries in the developing world.

— A major milestone was the Global Consultation on the Right to Development as a-
Human Right which was convened in Geneva in January 1990. Participants included
representatives from more than fifty governments, forty NGOs, twenty experts and a dozen
UN programmes and agencies. The central contribution of this global consuitation lay in
its innovative focus on people’s participation for “identifying appropriate goals and
criteria” for the development process. The right to development was seen as a process
of empowering individuals and groups within a state by giving them a standing to
participate in “international economic coopei ation”. It specifically asked the UN (a) to
take the lead in implementation of the Right to Development and to (b) ensure all UN
activities and programmes conform to the Declaration.

Lead was immediately taken by the UN Development Programme (UNDP) which issued the
First Human Development Report (HDR) the same year i.e. 1990. Even since then, the HDRs
has been an annual feature. The 1992 HDR re-affirmed that “pecplc must have constant access
to decision-making and power”. Participation in this sense is an essential element of human
development. On the basis of a global survey, it concluded. “Despite recent changes favouring
market economics, multi-party democracies and grass-roots activities, 90 percent of the world’s
people still have no say in the political, social and cultural factors that shape their lives. Ethnic
minorities, women, the poor, rural dwellers and the disabled have very little power to change their

lives.”
10.4.5 Basic rights and right to development

Right to Development critically rests on a right of equal opportunity to be given to vast masses
of people living in misery and destitution. 600 million people in the least developed countries
have only 0.3 percent share in the world trade. This share today became half of what it was two
decades also. Further, the share of the developed countries for official development assistance to
developing countries was fixed at 0.7% of their GNP (by the General Assembly in 1970). In 1980,
this share was actually 0.35% which is virtually half of the expected and far less than 0.51%
which was the figure for 1960, two decades ago. Concretely, this means, the developed countries
owe an obligation to the people of the under-developed countries if effective realization of human
rights is made possible as per Article 28 of the UDHR. Thus, they have a duty to protect “the
basic rights” of human beings in the developing countries. Henry Shue defines “basic rights” as
those which “specify the line beneath which no one is to be allowed to sink”. Just as individuals
have a right not to be tortured, they also have a right not to be denied subsistence, which, at the
minimum, should include adequate food, housing, health care and 2 livelihood as spelt out in the
International Covenant on Economic Social and Cultural Rights.

10.4.6 Basic rights and duties
Basic Rights refer to those rights which are critical for human survival.

Shue’s Basic Rights notion contends, therefore, that every one of them has three correlative
duties : ' \
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1. duties to respect
2. duties to protect from deprivation, and
3. duties to aid for performance of these

An important point to note is that performance of these duties applies to both for developed and
developing countries for both the privileged sections and the- less fortunate ones in a national
society.

Realization of the Right to Development depends on the duties the State were required to perform
and the leadership role to be provided by the organizations and agencies of the UN system.

So far as specific measures are concerned, the UN system’s performance is far ahead that of the
States. Though it has taken some time, one easily notices steady advances have been made in an

effort to make the Right to Development work.

Check Your Progress 2

VWit were tie G-77 countries?

3. State whether the following statements are True or False?

(a)  Right to Development is a justiciable right.

(b)Y International legal institutions are recognising Right 1o Development in their judgements.

(¢)  The 1992 UN Conference on Environment and Development was known as the Earth
Summit,

4. What is so important about the African Charter of Human and Pcople’s Rights?

hl Fill e the Blanks:

(@) The 1994 Cairo Conference on Population and Development adopted. . ...

by democraey and. L arc mtegrally connected to cach other.

(C) conference in 1995 adopted a Platform of Action that stressed understanding
ol women’s rights as being an ntegral part of Human Rights.

(d)  The Right to Development as a Human Right was advocated at the. ... January
1990, .

10.5 INSTITUTIONAL REAFFIRMATIONS

As far back as 1981, the Commission on Human Rights had established a working group to

study the scope and content of the Right to Development. This was before the passing of the
Declaration on the Right to Development in 1986. In 1993, the Commission decided to establish
for a three year period, a second working group to “formulate measures to eliminate obstacles

|1
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to the implementation of the Declaration”. The group’s recommendations in 1995 noted that
Right to Development requires long-term strategy in which the States must ensure necessary
conditions for its effective realization. This working group offered a new definition of the Right
to Development. Development has become multi-faceted in definition. That it is no more confined
to economic growth has become the standard perception as early as 1994 when then the Secretary
General of the UN presented to the General Assembly (6n November 11, 1994) what are famous
today as Agenda for Development. Highlights of this Agenda are:

(i)  “Development is a fundamental human right” and :
(i) It is closely linked to five major dimensions identified as “peace, the economy, the
environment, society and democracy”. ’

The third working group on the Right to Development presented its report to the UN
Commission on Human Rights in November 1997. The Report outlines a globa' strategy for the
promotion and implementation of the Right to Development. In its recommendations it called
upon the civil society, the State and the UN system to formulate concrete measures for positive
implementation of the Right to Development. Taking the lead, again, UNDP came out with its
policy document in 1998, titled: Integrating Human Rights with Sustainable Human
Development.

The 1990s have witnessed a spurt of UN activities. Credit for these belongs, in no small measure,
to the UN High Commissioner for Human Rights. Soon after the creation of the office and his
appointment, the first High Commissioner Mr. Jose Ayala-Lasso in his Address to the 52"
Commission on Human Rights in April 1996 pointedly stated that the mandate of the Human
Rights Commissioner extended-to the right of development ‘and that accordingly he had
“endeavored to respond to this duty giving the implementation of the right to development
practical and tangible substance and that the emerging consensus on right to development is an
important example of how to build on the spirit of Vienna and create a truly universal approach
to-human rights.” Mary Robinson, his successor, also followed it up.’

The same is true of the succeeding Secretaries General of the UN. Prof. Boutros Boutros Ghali
declared it as ‘a fundamental human right. Mr. Kofi Annan, his successor is emphatic when he
said: “The right to development is a measure of respect for all other human rights”. In the
classification of human rights under contemporary international law, the Right to Development
would be a “third generation right and a group right”. But if it has moved to the forefront of
the international agenda, much of this credit clearly belongs to the UN system and its prime-
movers like the Secretary General and the UN High Commissioner for Human Rights among
other agencies. '

Check Your Progress 3 |

1.

How many working groups had been appointed by the commissicr on Human Rights til]
19977

What were the recommendations of the working gioups set up by the Commission on

LIhitrnaan Dt~
Duman Aagnce



10.6 LET US SUM UP

We hac scen how the term Development has acquired ditferent meanings over the decades. In the
L 2¢ginning. Development meant only cconomic growth and prosperity. But with only onc sct of
countries, which was mostly the Colonial Powers and the USA that were already rich cornering
most of the benefits, the developing world consisting of mostly cx:colonies that became members
of the UM in the 1950s and 60s felt threatened by the one-sided growth. Thercfore, they used their
newly got influence in the UN forums and demanded cquality first, They supported the cause of
independence and freedom of the remaining colonics as they believed in acquiring the benefits
of political freedom in order to gain cquitable distribution of world’s wealth. The UN’s role in
assisting the developing countries to bring about a ‘new cquitable world order stands as a
milestone in the history of the struggle for the Right to Development. Largely due to the UNs
efforts, the Right to Development has been considered to be a fundamental part of Human Rights.
The calls for a New International Economic Order (NIEZO) and a New International Information
Order have not been for mere slogancering. Developing Countries have made these as underlying
principles both in their bilateral negotiations and multilateral discussions with the countrics of the
‘North’, i.e. the Developed Countries. Gaining momentum in the 1980s, it took on various forms.
such as the North-South Dialogue, and negotiations for creating an equitable world trade order.
Further recently, with many of the Developing Countrics joining in a call against the Nuclear
Weapon Countries dumping nuclear wasics i ther respective territorial spaces, it may be said
that the beginning of the twenty first century will sce the Developing Countries as a forum.
acquire more powers in their relationship with the Developed Countries. In this process. the Right
to Development acquired a primary and meaningful place in the spectrum of Human Rights.

10.7 KEY WORDS

(1)  Civil Society: Organized social groupings composed of individuals and their communitics.
bound by some common interests. They arc not constituted by the-State / government.

(2)  Group Right: Human Right of a group of pcople, i.e., a community of people. It means,
in other words, your Right as a Human being is not the responsibility of you alone, but
people or society around you will also fight jointly to safcguard your Right.

(3) UN System: Institutions or Agencics or Programmes established by the UN in accordance
with the UN’s guiding principles.
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10.9 ANSWERS TO CHECK YOUR PROGRESS EXERCISES

Check Your Progress 1
1. . Gunnar Myrdal
2 The First UN Decade (1960s) equaled economic growth with economic development, while
the Second Decade (1970s) saw Development as not only based on economic factors but
also on non-economic ones such as social and cultural.
(a) True. \b) False.
4, Artlcle 55 enjoins the UN to promote higher standards of living and economic conditions
of progress & development and to maintain universal respect for human rights and
fundamental freedoms.

W,

Y

Check Your Progress 2

l. The Call for a New International Economic Order was given to check the imbalances and
inequalities caused in international trade due to the operation of a liberalised economic
_order where econemic growth was prefered to socio-economic justice.

2. The G-77 were a group of Developed Countries primarily non-aligned that demanded

equitable distribution of world’s wealth among all the countries.

(a) False. (b) True. (c) True.

4. - Itisthe only international Human Rights treaty that has recognised the Right to Development

' and has placed the responsibility of protection of the Peoples Rxghts on the governments

of the signatory States.

W

5 (a) Four guiding principles.

' ®) Development, Human Rights.
{© Beijing 4" World Conference on Women.
(d) -Global Consultation in Geneva.

Check Your Progress 3

1. ‘To study the scope and content of the Right to Development, to eliminate obstacles that
hinder the implementation of the declaration on the Right to Development, help the States
to devise long-term strategies for effective achievement.

2. Yes, but the economic growth has come to be understood as that which creates an equitable
distribution of wealth among .the countries and peoples all over the world, to stop
exploitation by the rich countries. Economic growth has become linked to the maintenance
of environment, and strengthening of democracy and peace.

3.  Three werking groups:

The first group appointed in 1981.
Second group appointed in 1993.
Third group appointed in 1997.
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UNIT 11 RIGHT TO F OOD, HEALTH AND SHELTER

Structure

1.0 Objectives

L1 Introduction

1.2 The Right to Food

1.3 The Right to Health

114 The Right to Shelter

11.5 Let Us Sum Up

[0 Key Words

I'L7  Some Uscful Books

I'L8  Answers to Check Your Progress Exercises

11.0 OBJECTIVES

Human rights are not entirely synonymous with political rights and civil liberties, The modern
concept of rights also incorporates the basic right to a fulfilled life that allows individuals,
families and communitics to realise their full potential and capabilities. Thus economic rights are
an integral component of the general rubric of rights. Moreover, it is not always possible or even
desirable to partition the notion of development into economic, political and social development.
The previous unit introduced you to the right to development as a human right. The present unit

takes a step in a same direction and discusses the right to some basic necds like food. health and
shelter.

After going through the unit you should be able to:

® claboratc on the concept of rights,

® identify the state as principally charged with the provision of human rights,

o discuss thf: right to food as a basic human right and the concept of food security,
® cexamine the rationale behind the right to health and its implication,

® discuss the right to shelter and adequate housing, and

® describe the role of the United Nations in formulating guidelincs to deal with these issues at
the national and international levels.

11.1 INTRODUCTION

The traditional approach to a study of rights has been in terms of individual liberty. When it is
said that someone has rights, it implies that he/she has a certain zonc of liberty and privacy that
no one has the authority to transgress or snatch away. At the socictal level, this naturally gets
translated into the concept of civil liberties. The institution and agency under scrutiny, naturally,
is the state. It is whether the éjvil socicty has liberties viz.-a vis. the state, Of course, one member
of the civil society could infringe on the right of another, but then it is a matter of general law.
Thus, social scientists have looked at human rights in terms of their being guaranteed. and their
possible violation by the state.

It is possible that some people or groups are simply denied rights, to begin with. in wne with
the prevalent value system of the socicty or some dominant group(s) in the society, and this may
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be sought to be legitimised. Apartheid, as was practised in South Africa, is an example.

Although any libertarian value system should necessarily also involve an egalitariat credo, since
to argue for liberty is to argue for equal liberty for all, it has sometimes been the case that
individuals or states have professed a libertarian credo, while astonishingly displaying practices
which can, under any reasonable definition, be called inegalitarian. The USA in the 1950’s and
1960’s, where Blacks were routinely discriminated against in education and employment as well
as being segregated in schools, restaurants and buses, and in housing, provides an example.

It becomes necessary, therefore, to combine liberty and equality, at least by the state. Thus, one
of the fundamental rights guaranteed by the Indian Constitution is the right to equality. In the eyes
of the law and the State, all are equal. This is one of the basic underpinnings of a democracy.
Liberty and fraternity sit well only with equality. It is of important to ask, when one is discussing
equality in general, as Amartya Sen insists, “equality of what?” and specify the relevant space
in which one is discussing equality. Moreover, which rights ought to be guaranteed can be a
matter of dispute. The Indian constitution initially guaranteed a fundamental right to property but
this was later taken away. '

In the above discussion, the role of the state was taken to be a protective one: the issue is whether
the state protects individual and civil liberties. But just as liberty has two aspects, negative and
positive, similarly the role of the state goes beyond a protective one to a promotional one. Once
it is realised that freedom does not simply mean freedom from something but also means
opportunities, the focus of attention becomes the domain of opportunities that people have to
.grow and develop and to meet their needs and to realise their capabilities. This is a fruitful way
to look at the concept of development—in terms of opportunities, functionings and capabilities.
This has been rigorously as well as passionately been argued by Amartya Sen who has urged the
adoption of a capability-based as against a commodity- centred or utilitarian view. Looking at the
concept of freedom in this manner, the notion of rights takes the form of right to something. This
‘something’ in our case is basic human needs. In this unit, we shall discuss the right to food, to

health and to shelter. '

Human rights need to be made the foundation of a New Worid Grder in the era of
globalisation. They also need to be made the bedrock on which a new sustainable society is
based. The idea of human rights emerged in a coherent form after the second world warand
coherent articulation could be given by the time the World Conference on Human Rights was held
in Vienna in 1993. The historical starting point of human rights has been oppression by state
authorities. Sometimes this oppression has been direct; sometimes it has taken place with the
connivance of powerful private groups and interests. Now along with oppression deprivation has
also been made a part of the concept of human rights. This is especjally true in the case of
economic rights. Here deprivation can be used in two senses—being already in a state of
deprivation or being deprived of something that the person earlier had. In this latter sense,
deprivation becomes part of oppression. In the forer sense, deprivation can have reasons other
than oppression. But if the full poteutial of the person is not allowed to flower, if the person fails
to realise his/her capabilities, it is deprivation in the sense of not being allowed entitlements or
optimal human potential. In the sense of oppression, human rights seek to determine levels of
basic existential thresholds, so that pushing people below these levels constitutes oppression and
hence human rights violation. It is also important to be careful that an ideological cloak is not
put over oppression and somehow depict it as ‘normal’. These thresholds can be determined by
invoking the three principles of security, identity and participation. Security means personal -
security, an access to a secure livelihood, and a claim to privacy; identity implies one’s cultural -
and sqcial identity is protected; and participation involves being allowed to participate in the
econo%hic and political life of one’s community, society or state.
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Human rights are not merely matters of ethics. They primarily involve the obligation of the

state. The basic fact is that the duty-holders under human rights are states and the community

of states. Human rights largely deal with oppression by the state. Human rights endow

individuals with a legitimate claim against the state to enjoy an existential status with proper

dignity. The primary thrust of human rights is on the empowerment of society, particularly the

most vulnerable groups in society, to lay legitimate claims to the institution of the state for a life
with dignity and freedom and resources.

Although the right to food health and shelter and the right to development in general is closely
tied to the basic needs approach, the rights based approach goes further than the basic needs
approach in that it injects an element of accountability. The government is held to be responsible
for providing and promoting the right of people to these basic needs as well as ensuring that these
rights are not infringed upon. In the subsequent sections, we spell what all this implies and entails.

Before we get down to a discussion of the right to food, health and shelter, however, let us discuss
a little about economic rights in general. Like other human rights, economic rights are-
expression of human dignity, which is common to all of humanity. Since we should look at

all aspects of rights in totality, the approach to economic rights should be no different from that
to other rights.

As mentioned above economic rights should not be equated simply with the basic needs approach,
which is a mere statement of policy, and involves some transfers by the state.

Focussing on economic rights involves going beyond “development”, since that term, if interpreted
in a particular way, can lead thousands of people to a sorry plight, through disenfranchisement,
dislocation and deprivation. The development process has in several cases led to over-consumption
of exhaustible resources, devastation of nature, and dislocation of marginal people. It has led to

disparity in the standards of living of the countries of the North and those of the South, and within
countries, especially of the South.

It is partly to address these issues that the concept of sustainable development was developed, but
the concept of economic rights goes beyond this as well. Its aim is to help create an international
political and legal framework to ensure that the path of sustainable development is followed and
basic needs met. However, it must be recognised that there is no international law for addressing
the malfunctioning of global governance.

Since it is now recognised that economic rights have an international dimension, both because
they are thought to be universally applicable, and because actions in countries of the North have
an impact in other countries of the North as well as countries of the South, policies have been
suggested for economies of the developed countries as well as those of developing countries to
help ensure that human rights are met. Some of these are:

©  Ensuring that industrial production in developed countries is sustainable in nature. This
would entail that rampant exploitation of nature be curtailed, energy resources are
conserved and fertility of the soil be maintained.

©  Ensuring women’s rights are protected and women empowered.

e Introduction and promotion of technologies which respect the rights, economic, social and
cultural, of poor people. '

¢  Introduction of a global system of economic security.

It must be appreciated that’ economic exploitation and oppression cannot be ended merely by
economic and material growth. Moreover, the demands of globalisation and the need for
sustainable development will mean that internaticnal agreements and institutions will play a much
larger role in the future. Human Rights NGOs, too, have a lot to contribute in this regard.
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A basic point about economic rights needs to be always kept in mind. Normally, while talking
about rights in general, we speak of human rights violation. In other words, people have rights
which are taken away — here the state should be in the dock. But in the case of economic rights,
rights are in the sense of being allowed to-realise their capabilities. The state should ensure
people’s entitlement to various goods and services, which meet basic needs. The state should
provide these goods and services. Here the distinction between protective and promotional roles
that we talked of earlier becomes important.

11.2 THE RIGHT TO FOOD

Like other components of human rights, the right to food has its underpinnings in, and derives
its force, content as well as implementation from the Universal Declaration of Human Rights
(UDHR) whieh was adopted by the United Nations General Assembly in 1948, and the
International Covenant on Economic, Social and Cultural Rights (ICESR) of 1966. Article 25(1)
of the UDHR states that “ everyone has the right to a standard of living adequate for thc health
* and well-being of himself and his family, including food, clothing, housing and medical care and
necessary social services...”. Under ICESCR Article 11, states “ recognise the right of everyone
to an adequate standard of living for himself and his family, including adequate food, clothing
and housing...”. Moreover, the state parties to the covenant recognise the fundamental right of
everyone to be free from hunger, and list the steps to be taken individually and through
international co-operation to end hunger. These steps are:

° “to improve methods of production, conservation and distribution of food by making full
use of technical and scientific knowledge, by disseminating knowledge of the principles of
nutrition and by developing or reforming agrarian systems in such a way as to achieve the
most efficient development and utilisation of natural resources”; and

° “Taking into account the problems of both food-importing and food-exporting countries, to
ensure.an equitable distribution of world food supplies in relation to need”. .

Thus the important points spelt out are to do with increasing supply of food through increased
preduction by making use of scientific techniques, and also using principles of nutrition.

In India a paradoxical situation has “een the production of a high level of food but very poor
access to that food by a large section of the population. This is the situation obtaining in many
developing countries as well. Ever since the Green Revolution in India, food production has more
than doubled, but a growing number of people are unable to meet their basic food requirements.
Adding to the problem is a huge and growing income disparities and rising prices of food-grains.
About 63 per cent of children below the age of five suffer from malnutrition. In India the main
initiatives of the state to provide cheap and adequate food to the people have been the Public
Distribution System, anti-poverty programmes and employment generation programmes which
pay at least a part of the wages in the form of food-grains. There are a few other nutrition
schemes, particularly for children, such as the mid-day meal scheme or the Integrated Child
Development Scheme. A large vulnerable group, which is poor and likely to be unable to meet
its entire food needs, is that of workers in agriculture. Landless labourers, small and marginal
farmers and small peasants often face underemployment or fluctuating incomes, or receive wages
which are below the legally stipulated minimum leveis. .

Per capita availability of food-grains has also gone up over the years, but in the absence of food
security, a big proportion of the people still lack access to food, since they have low purchasing
power. If we take per capita-availability of cereals, it was 384.1 grams per day in 1960, which
went up to 4003.1 in 1970, to 415.6 in 1985, to 453.3 in 1990 and to 436.4 i.; 1994. For pulses,
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was 65.5 grams per day in 1960. Subsequently, it has suffered, going down to 51.9 in 1970, to
a low of 30.9 1n1980, recovering to 38.4 and 41.1 in 1985 and 1990 respectively, again going
down to 37.8 in 1994. Availability of cereals and pulses is important because nutritionists contend
that in Indian conditions and with Indian food habits, a dict with adequate cereals and pulses is
sufficient to meet protein-energy requirements, with the proteins of good quality.

Has the Green Revolution been successful in meeting the food requirements of the people? The
government, the media and a large section of academics would have us believe so. The usual
image about the Green Revolution is that it transformed India from having a ship-to-mouth
existence to becoming a breadbasket. It focussed on the impression that distress imports of food-
grains from developed countries, particularly the USA. However, food-grains output continued to
be high, till the mid- seventies.

The Green Revolution is based on high yielding varieties of seed, particularly in wheat. But, if
we look at actual data for production, we find that while the compound annual rate of growth of
food-grains over the period 1949-50 to 1964-65 was 2.98 per cent per annum, it declined to 2.4
per cent per annum over the period 1967-68 to 1977-78. It is true that the rate of growth of
production of wheat increased from 3.07 per cent per annum in the period 1949-59-0 to 1964-
65 to 5.73 per cent in the period 1967-68 to 1977-78. However, the rate for rice fell from 3.37
per cent to 2.21 per cent , and that for pulses fell from 1.62 per cent to 0.20 per cent. The story
was the same in the case of non-food-grains as well which fell from 3.65 per cent to 2.70 per
cent. For all crops (food-grains and non-food-grains combined), the figures are 3.20 per cent and
2.50 per cent respectively.

The figures for yield tell an interesting story. While the increase in yield of wheat was at the ratc
of 1.24 per cent per annum in the period 1949-50 to 1964-65 and went up to 2.53 per cent in
the period 1967-68 to 1977-78, that for rice declined from 2.09 per cent to 1.46 per cent in the
two periods respectively. Thus the success of the Green Revolution in terms of increase in yield
was limited to the case of wheat. Not only this. At the very time that farmers growing wheat were
witnessing a rather dramatic spurt in yield rates, those growing rice saw the growth in yield fall.
Even though, the figures for pulses show a rise from 0.24per cent to 0.42 per cent, it is a reflection
of the weightage of rice in the total basket of food-grains that figures for food-grains as a whole
showed a decline from 1.61 per cent to 1.53 per cent. The post Green Revolution period does not
seem to have contributed much to India’s food security. '

The Green Revolution has had other effects as well. It has increased economic inequality among
farmers, nay even accentuated existing inequalities, since only large farmers were in a positicn
to take advantage of the Green Revolution. It involved purchased inputs of the seeds, of nitrogen,
potassium and phosphorus based fertilisers, pesticides, and required large tractors and harvester-
threshers. Naturally this increased the dependence of farmers on the market. The smaller farmers

were adversely affected. Those farmers who were unable to repay loans were often caught in a
debt trap.

The Green Revolution has had serious harmful effects on the environment as well. It has led to
worsening of the soil quality and reduce the water content,

There are fears that the adoption of the process of liberalisation, certain sections of the people
will be more vulnerable to hunger and deprivation, both because declining availability of food-

grains and the shifting of cultivation to commercial crops for exports under the impact of
globalisation.

Two factors assume importance here: food security and agrarian reform, that is, reform in the
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production and cuitivation process in agriculture.

Over the last several years, food production as well as exports have ihcreased, but the rate of rise
in food production lags behind that of population.

-

Check Your Progress 1

1. What do you understand by the concept of * right to food’?

2. Try to provide an explanation for the paradox of high production levels of food-grdins with
low availability in India.

11.3 THE RIGHT TO HEALTH

As mentioned in the previous section, Article 25 of the UDHR asserts the right that everyone has
to a standard of living adequate for the health and well- being of themselves and their families
including, among others, medical care. Notice carefully that the right is to a standard of living,
and not necessarily directly to health care. This means that peoples’ entitlement to health care is
mainly in terms of incomes that enable people to have access to such care. Thus, it would appear
that the State is not directly charged with providing adequate health care to the people.

With health care, the problem is that even if people may be thought to be able to afford it, it still
cannot be left entirely to the market. The reason is that ‘health care’, particularly curative
services, differs as a commodity from other goods in several ways:

1. People do not get utility from health care, that is, they do want health care for its own sake
but to remove the disutility of ill-health.

2. People are uncertain about the quality of the health care that they receive. Health care is
a good whose quality can be judged neither through inspection nor through experience.

3. People are uncertain as to when they are going to need medical care, as also regarding the
effect that the medical care is having on them.

4. People often do not know the amount of medical care that they need. They are dependent
on their doctors to tell them about the amount and duration of treatment and hence the
doctor, as suppliers in the market for medical care, can induce demand for care.

Although treatment aspects of health care in often in the private sector, the state still has an
important role to play in prevention and control of diseases and particularly in public health
services like immunisation programmes.

Other than the UDHR thcrc arc scvaial othier declarations which have a bearing on the right to
health. For instance, the Declaration of the Rights of the Child, proclaimed on 29 November 1959
states (in its Principle 4) that children shall enjoy the benefits of social security, and shall be
entitled to grow in health. For this, the declaration stressed that special care zhould be given to
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the child and her mother, including adequate pre-natal and post-natal care. It further stated that
the child shall have right to adequate nutrition, housing, and medical facilities. The ICESCR,
mentioned in the section on the right to food, in its Article 12 recognises everyone’s right to the
enjoyment of the highest attainable standard of physical and mental health. It [aid emphasis on
four main areas: (a) healthy development of children, and the reduction of still-birth rate and
infant mortality rate; (b) improvement in environmental and industrial hygiene; (c) prevention,
control and treatment of epidemic and other diseases; and (d) assurance of medical services and
attention to all if they fall sick.

A very important Declaration was adopted by the International Conference of Primary Health
Care, convened at Alma-Ata in the erstwhile USSR from 6 to 12 September 1978. This
conference was jointly sponsored by the World Health Organisation and the United Nations
Children’s Fund. This Declaration was endorsed by the United Nations General Assembly on 29

November 1979, Broadly the declaration stressed as priority the achievement of health for all by
2000.

What were the main points contained in the Declaration? The declaration was remarkable

for not only providing a definition of health and spelling out the components of primary health
care but also for commenting on the factors influencing heaith status, and on jtems on which a
great deal was being spent rather than on health.

The situation with respect to health on the eve of independence was not very bright. Of every
1000 children, 162 died before the age of one. For every 1000 live births, twenty mothers died.
There was one doctor for every 6000 persons; one nurse for every 4300 persons; and one midwife
for every 6000 persons.

After independence, the recommendations of the Health Survey and Development Committec
(called Bhore committee), which was set up by the colonial government in 1946, as well as that
of the Sokhey Committee, formed the basis of the health policy of the government. The basis of
the policy prescription was the envisaging of the setting up of primary health centres, of tackling
communicable diseases, and from the 1960s onwards, a well structured population policy. The
salient features of the health policy of India have been:

¢  Establishing primary health centres (PHCs) since 1952,

L] Emphasis on population control from the mid 1960s,

] Launching of sanitation and drinking water supply programmes since the fifth Five-Year
Plan,

®  Launching of the Integrated Child Development Services for pregnant and lactating mothers
and pre-school children since 1975, and

] Launching 4 package of minimum needs programme since the 1970s.

The National Health Policy was adopted in 1982.

In a verdict in 1996, the Supreme Court in India declared that basic health care is a fundamental
right of the people. It also ruled that government hospitals cannot deny treatment to patients on
- grounds of unavailability of® resources like beds, and if refused, the patient is entitled to
compensation. Article 21 of the Constitution guarantees cvery citizen the right to a life with
dignity, and hence it is the duty of the state to safeguard the right to life of every citizen.
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| Check Your Progress 2

i.  Give reasons why health- care cannot be left entirely to market forces.

114 THE RIGHT TO SHELTER

The right to shelter and adequate housing is a fundamental economic right that individuals are
entitled to. Inadequate housing, other than signifying a basic deprivation, also leads, in several
cases, to health problems. Work productivity, and consequently, economic standard, can suffer.
The situation acquires especial poignancy when we realise that in this era of globalisation, when
the world is described as a global village, more than a billion people are without adequate shelter.

" Of these, about a hundred million are without any shelter. Most of these are poor and indigent
,people. Added to these are migrants and refugees who are victims of wars or civil wars. There
are fears that the very process of globalisation itself may contribute to the exacerbation of the
problem. It is a burning problem crying to be addressed.

National governments as well as the United Nations have been seized of the problem for long.
In Article 25 of the UDHR mentioned several times in the unit, the right to an adequate standard
of living is taken to include the right to adequate housing.

On 11 June, 1976, HABITAT, the United Nations Conference On Human Settiements, convened
in Vancouver, Canada, from 31 May to 11June, adopted what came to be known as the
Vancouver Declaration on human settlements. This declaration had the mandate to disseminate
knowledge and ideas, share experiénces, and stimulate innovation in the field of human
settlements; to formulate and recommend for an international policy in this area to help national
governments; and to develop appropriate financial systems and institutions. 'In 1980, the General
Assembly of the United Nations expressed the need to devote an international year to the
problems of the homeless and those without adequate shelter. In 1982, it decided to name 1987
as the International Year of Shelter for the Homeless. It was done because it was felt that the
international community needed to be sensitised about the problems of the homeless people in the
urban and rural areas of developing countries. For the year 1987, it was thought that by the end
of the year, the shelter and surroundings of some of the indigent and by the year 2000 for all such
people. This hope seems to have been belied. The United Nations Centre for Human Settlements
organised activities all over the world in 1987. These activities had the objectives of securing a
political commitment by the international community to provide shelter for the homeless and to
improve housing conditions for the poor and disadvantaged. These activities also focussed on
using existing knowledge in these areas and to share such knowledge as well as experiences.

The main point about the decision taken in 1980 was the recognition of the right to adequate and
secure shel*=r as a basic human right. Also, it recognised that inadequate and squalid shelter
conditions can lead to poor health and can threaten life itself. This would have serious
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consequences for human resource development. As a follow-up to the International Year of the
Homeless, the Commission on Human Settlements prepared a proposal for a Global Strategy for
Shelter to the Year 2000, including a plan of action for its implementation, monitoring and
evaluation, with the objective of facilitating shelter for all by 2000.

Subsequently, the General Assembly, on the basis of the Vancouver Declaration, as well as the
Global Strategy, adopted a series of guidelines for steps taken both at the national and the
international levels for the provision of shelter. For the national level, the guidelines included
steps to be taken both in the formulation as well as implementation of a strategy for shelter. The
steps at the international level was to be essentially supportive of endeavours of national
governments in the form of financial assistance, sharing of ideas and expertise, and devising of
inter-agency working arrangement.

Other than the UDHR, and the ICESCR, Article 8 of the Declaration on the Right to Development,
urges national governments to take measures to ensure equality of opportunity for all in their
access to basic resources, education, health services, food, housing, employment and fair
distribution of income. In its sixth session in 1991, the UN committec on ESCR adopted a
resolution which, inter alia, mentioned that States recognise the right of everyone to an adequate
standard of living including adequate food, clothing and housing and to the continuous
improvement of living conditions. Thus, it is important to realise that the right to shelter like the
right to health is placed within a general rubric of the right to an adequate standard of living.
Again, it must be realised that Article 11 of the international covenant of 1966, mentioned earlier,
1s the most comprehensive and relevant of all the provisions regarding the right to sheiter.
Another important point of the 1991 resolution is that the right to shelter must apply to both men
and women equally and to families of every type. A crucial point that the committeec makes is
that the concept of housing should not be interpreted in a narrow sense of simply a roof over
one’s head. Rather it should be seen as the right to live in security, peace and dignity. The right
to housing or shelter is linked to other human rights,-and is based upon the principle of * the
inherent dignity of the human person”. The right to shelter or housing must be interpreted as a
right to adequate shelter or housing.

While the notion of ‘adequacy can differ in terms of economic, social, cultural and environmental
factors, certain aspects must be borne in mind while devising a shelter or housing strategy. These
aspects include security of tenure, availability of services, materials and infrastructure; affordability;
location and accessibility: and habitability and cultural adequacy. Moreover, special attention
must be given to deprived social groups and those living in unfavourable conditions.

How has the Indian State fared in the provision of shelter and housing? Housing is a State subject
in the Constitution of India and hence under the purview of the states. The Union government,
however, formulates policy about social housing schemes, particularly those pertaining to weaker
sections of society. The union government formulated a National Housing Policy (NHP) as late
as 1988. This policy aims at eradicating homelessness, to provide adequate housing to those with
inadequate housing and provide a minimum level of services for all, recognising that the
magnitude of the housing problem would require the involvement of non-governmental organisations
(NGOs) and self-help groups. The policy sees the role of the government as more of facilitator
than provider. The policy also envisages government’s co-operation with the private sector.

Housing finance is an important aspect. The share of housing in total investment in the various
plans has decreased over time. As part of the NHP, the National Housing Bank was set up as
a subsidiary of the RBI. Land Development and Shelter Programmes of private and public
agencies were to be operated through Housing and Urban Development Corporation (HUDCO)
and commercial banks to increase the supply of land and houses.
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The National Building Organisation was set up in 1954 to conduct research into low cost housing
and building materials and techniques.

The céntr_e also implements pol'icies like Indira Aawas Yojana for low-cost housing for the rural
podr and Nehru Rozgar Yojana which provides subsidy for upgradation of the housing stock of
the poor. '

Check Your_,Progress 3

1.  What do you understand by the icrm ‘right to shelter’?

2. Mention some of the steps taken by the government to provide shelter to the people.

This unit continued with the themes taken up in the previous unit on the right to development.
The unit began by providing a general discussion the concept of rights and attempted to link it
to the notions of liberty and equality. The unit then went on to discuss the nature of economic
rights and how they are related to the concept of rights in general, and in what way they differ
from basic needs. The two basic points that emerged were that economic rights, unlike basic
needs, involved an element of accountability; and that the principal actor for economic rights as
for rights in general was the state. Provision of human rights implied empowering the people to
exercise claims on the state regarding basic needs. It was stressed that provision of rights by the
State involved both a protective as well as a promotional component.

The subsequent sections of the unit then proceeded to discuss in turn the right to food health and
shelter. The sections described the pertinent United Nations charter and resolutions about food,
health, habitat and shelter. The section on food discussed the notion of food security and
cautioned that the mere production or availability of food did not necessarily mean that people
can establish entitlement rights over the food or can have access to it.

The section on health elaborated on the general notion of health and suggested the adoption of
a holistic notion. This section too discussed the statements of the United Nations Resolutions
regarding health and the right to an adequate standard of living.

11.6 KEY WORDS

Basic Needs: these denote the minimum needs which are required by people for survival and for
carrying out elementary activities. These needs include food, clothing, housing sanitation. Potable
water etc.

Entitlements: this is a term employed by Amartya Sen to denote the sum total of all ways for
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peovle to exercise command over commodities, say food and housing. Entiteement may in normal
circumstanc=s be purchasing power made available through income, but in situations of
unemployment or adverse conditions such as famines, may be doles or food stamps etc.

Non-governmental Organisations: these are organisations which are outside the government or
parastatal sector and are distinguished from private organisations in that they do not operate with
a profit motive. These are also known as voluntary organisations.

Food Security: this denotes the overall systemic arrangement in a society to take care of food
- availability as well as people’s access to this food. This implies planning even in the times of food

surplus for possible future adverse conditions.

North and South: this refers roughly to developed and developing countries, respectively.
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11.8 ANSWERS TO CHECK YOUR PROGRESS EXERCISES

Check Your Progress 1
I. Read section 11.3 and answer.
2. Read section 11.3 and answer.

Check Your Progress 2"
1. Read section 11.4 and answer.
2. Read section 11.4 and answer.

Check Your Progrece Eyorcicos 3

1. Read section 11.5 and answer.
2. Read section 11.5 and answer.
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12.0 OBJECTIVES

It is expected after reading this Unit, that you should be able to:

© Familiarize yourself with certain areas of social interaction in which we accept information
as a matter of blind habit without questioning.

® Know some standard obstacles in the way of opening out of vistas of information we actually
have a right to know.

® Learn how information can also be managed through sharing them with people, and

® Know about some innovative experiments at work in the field in India, linking right to
information with the rights to survival.

12.1 INTRODUCTION

Right to Information (RTI) is a growing area of concern in the field of human rights. In the
western countries, it was primarily raised as an issue in the context of media-newspaper, radio,
TV, Internet etc. India however has developed a new way for enforcing the RTI by linking it with
the survival rights guaranteed by the Constitution . Information is important but no less important
is the facility of accessing this information. Again when it is said that ’information is power’,
actually ’information that eventually leads to knowledge and action is power’.Hence the
information must be based on accuracy and correctness. Basic presumption here is that in a
democracy where power belongs to the people, they cannot be told by their representatives or
public servants or business people or even the NGOs that a particular information cannot be given
to the asking people. That is to say, sharing of information with people is the best way of
managing public and private business. This situation in long run is in the interest of the goveming
as well as the governed people.

RTI thus is no longer a privilege of an elite group or the media. Despite heavy investment and
promises, it is commonly known that the basic needs of the people have not yet been met. It is
also not enough to say that the benefits of development did not trickle down, the experiment has
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thus failed and no body can be ceriously blamed. The RTI movement aims to tell people that they
have a right to know what is theirs and for the poor, unprivileged, marginalized and discriminated,
and knowing ones own rights is-a good source of empowering them to get the poficies
implemented faithfully. Once the people are empowered with information and knowledge, the
middle-men will be removed. As James Madison, one of the architects of the US constitution

had said:

“A people who mean to be their own governors must arm themselves with the power which
knowledge gives.”

As early as 1947, the UN General Assembly’s Resolution (59-1) had proclaimed: Freedom of
information is a fundamental human rights ............. the touch one of all freedoms to which the
United Nations is consecrated.

But all these are easily said than done. In our daily living, we have all been subjected to
‘secrecies” and ‘ignorance’ to an unbelievable extent. Many movements are going on for a
comprehensive RTI Law which has engaged many minds and goveraments in India. Commonwealth
Human Rights Initiative (CHRI) is an international NGO which has been seriously engaged in
dissemination, promotion and advocacy of Right to Information and this Unit you are reading has
drawn heavily on the documents of the CHRI.

12.2 CURRENT SITUATION

The Health Board had carried out a scheme for immunising children in Gauri’s district. Gauri and
others of her district heard about the scheme on the radio. However, no children were immunised
in the district. When they asked the health officers for details about the scheme, they were
refused to give the details saying that the health board was under no duty to tell dnybody
anything. :

A journalist saw news item which said that in a particular village several children had died of
diahorrea. She went to the viilage to investigate the matter in order to bring out a detailed report.
When she visited the homes of the children who had died she came to know that children had
died due to starvation. When she asked the health authorities to give the details of the deaths and
the disease of which the children had died, they refused to give her the details saying that this
was a confidential matter.

The people of a locality had been going to the local ration shop for two weeks to get their share
of the sugar and rice. Every time they were told that the rice had not come and the sugar had been
distributed. After several such responses, the people asked to see the register of the supply and
distribution of the rations. The person at the shop said he was under no obligation to maintain
or show them any register.

Shabbir and Sunil had given their names in the employment exchange five years ago, Every time
they asked the oificers about their position, they were. not given any clear reply. Then they came
to know that Shankar, who had the same qualifications but had registered after them had been
given a job. They demanded that ihey shouid be showri we roiis. The enmployment exchange
refused, saying that this was an official information and could not be shared.

Many senior government officers and politicians had been staying in government houses long
after their terms were over, even without paying rent. A Parliamentary committee was formed to

look into the matter. When some journalists asked for the list of names of the persons in illegal
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occupation of the houses, the Committee replied, “this is confidential information, no-one is
supposed o know this”. '

These responses arc not new to any of us no matter where we are. It happens in the village, in
towns, in cities and even in the capital of the country. Whenever we ask for any information from
any public body, we are gencrally refused saying that it is a part of secret records, or that it is

confidential or that it just cannot be given. Most people continue to believe this and accept this .
as correct.

However, what most people do not know is that we have a right to know about all the above -
examples and most of the things about the functioning of government and other public
bodies. We have a right to know what work and how it is being undertaken by these bodies
and how much money is being spent and on what. This is called the Right to Information.

The villagers of Rampur had heard that a new bridge was being built across the river passing
through their village. Three years passed by but no bridge could be seen. One day, some of the

villagers decided to ask the panchayat about the bridge. The panchayat refused to give them any
information on the subject.

The people of Rampur have a right to know the following things:

° How much money has been allocated for making the bridge.

e In_how much time the bridge is to be completed.

® How many people are being employed for the construction of the bridge, how much they
arc being paid.

o What is the exact location of the bridge, etc.

° If after construction the bridge collapses whose responsibility it is and what action is taken
against that person.

Why is it important for people to know all these things?

In a democracy, the government is formed by us for us, through our elected representatives. All
governmental and public work are carried out for us, with our money. For the work to be done
in accordance with our needs, we must be able to take part in the decision making directly or
through their representatives. For this.we need to know details of the work. For instance, the
people of Rampur have a right to know how the decision to make the bridge was taken and how
much money has been allocated for it. This is called participation.

Government takes many decisions which affect our lives in many ways. We have the right to
know about the things which affect us. If the details and the expenditure of any project or work
are openly known to everybody, the chances of corruption are minimized. This is called
transparency of government.

Government is for the people and is not above the law. If things are not done properly, then the
Government can be held responsible. If the Rampur bridge collapses, people have a right to know

who was responsible for it and what action is taken against that person. This is called
accountability.

To know decision, be informed on issues, ask for accounts, know details of various things
and hold people responsible for their acts, we need information.
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What i; information?

Information can be in the form.of records of proceedings and meetings, copics of decisions,
orders and notifications, copies of entries .1 government registers, copies of accounts, copies ¢f -
notices, copies of procedures and rules, maps, drawings of work sites, etc......... The right to
have these things is called the Right to Information.

Then how can we get our right?

We can get the right by: _ .
° The government giving orders to various departments to give the information to the people.
Or
] By making changes in various laws so that information can be given through them (so that
they do not restrict free flow of information).
: : Or
. By having one law will enable us to get the information systematically.

Government Orders have been passed in some states such as Madhya Pradesh. In Bilaspur
division, the Commissioner passed orders saying that people must be given information in certain
areas. Orders have also been passed for the whole state for several departments. The heads of each
department have asked their departments to provide information to the people. For example, the
dcparimeiiis of iining, public transport, social welfare, tribal welfare and panchayat and rural
development are now supposed to give information to people when they ask for it. In Uttar
Pradesh too orders have been passed for the panchayats to give information. Orders like these are
operative only in the department and in the state where they are passed. So we have no
uniformity in getting information all over the country. If we want information in a state where
the departmental orders have not been passed, we cannot get it. If the government changes its
policy or if there is a new government these orders can be taken back.

However, changes in certain laws have been made in order to give information. The Rajasthan
governmeni has brought out changes in the Panchayat Act Rules to say that people may inspect
or have copies of certain documents. This still leaves a large area where information cannot be
reached. Changing all laws. to say that information must be given is a long and complicated
process.

Laws on the right to Information have been passed by a few states such as Goa and TamilNadu.
However these laws are not satisfactory as they keep a large area of information away from the
purview of the public. They also apply only to the states in which they are made.

That is why there is a demand that the Central Government must make a law which applies
uniformly to the whole country and sets out a clear procedure for getting information.

Check Your Progress 1

1. Having read thus far, can you sit back and recollect what are the habits you blindly follow
without reaily examining whether they are true or not? List some of them.
2. What is information? How are some govemments providing information asked for?



12.3 5TANDARD OBSTACLES

Obstacles to development of a freedom of information regime in India may be divided into two
categories:

(a) General and diffuse,
(b) Specific and structured.

The general obstacles against freedom of information regime include poverty and illiteracy which
India is suffering from. Critics argue that in such a society implementation of RTI will become
unbearably costly. But given a correct mindset, a scientific policy preventing ‘over loading’ of
administration and encouraging more dispersal of responstbility and power at the points of direct
contact with people, will actually contribute to reduction in administrative expenses. Another
obstacle comes from the outmoded procedures for storing, retrieving and disseminating information,
which principally characterize office work in India, and hence RTI may prove to be a non-starter.
Here again, office automation technologies including record keeping may actually come to the
help of the government if it is politically willing to train its staff in these technologies. As regards
the records of the past, it can always be worked out by giving an access gap to the documents

from which information cannot be retricved after a given period. This is a standard practice
elsewhere as well.

The most obstructive rules which actually have impeded free flow of information are three:

(a)  The Official Secrets Act, which was promulgated by the colonial British in 1923 to protect
its own agenda, has been allowed to survive into independent India. Article 5 of this
draconian Act makes it a offence for an official to communicate any information.

(b) The Conduct Rules of the Government of India similarly debars (Rule 1I) goveriiment
servants from communicating any official document. Rule 7 prohibits them from criticizing
government policies.

(c)  Besides these explicit rules, the Government has adopted an excessively rigid classification
procedure regulating in “the over-classification of materials by relatively Jjunior officials
that could well be released to the public after their initial sensitivity has died down”.

An action plan to overcome these obstacles for a free regime of information has got to be multi-
pronged. Whereas some operational rules and regulations may have to 2o, some may have to be
made participatory and flexible. But the RTI law cannot wait till problems of poverty and
illiteracy are satisfactorily resolved. Actually, flow of information can be a good assault on these
rampant problems. Information may have to be processed in a manner accessible to people and
in the prevailing situation for instance, oral requests from people for information cannot be set
aside because they cannot be processed by the information machines or through literate channels
of office. This is the predominantly large constituency of information-seekers and the necded
“chemistry which converts sterile information into living wisdom” has to be devised through
suitably designing the ‘intermediate process’ for ‘meaningful sequences’ (Justice Krishna lyer)
That will remain a challenge to the information revolution we are passing through these days.

12.4 BASIS OF RIGHT TO INFORMATION

RTI has legal support base within the existing parameters of fundamental rights, judicial support
from various Supreme Court decisions and political support from election manifestos of major
political parties. Influential national political forces are testifying the need for a regime of free
information in India.
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12.4.1 Basis in Existing Law
International Scenario

RTT has constitunal support iri countries like Canada, New Zealand,Australia and US. Canada has
a special legislation on RTI. In India, the movement for freedom of information, has strong legal
and constitutional underpinnings. India is a signatory of the Universal Declaration of Human
Rights, which, in its. celebrated Article 19, defines freedom of expression and opinion as
including the right to “seek, receive, and impart information” and the International Covenant on
Civil and Political Rights, which also protects the right to information in Article 19 (2).

Judicial support

The Supreme Court of India has, in several landmark decisions, interpreted this broad guarantee
of free speech to include the right to information as well. /n Bennet Coleman & Co Vs. Union
of India, a leading newspapers publisher challenged the government’s policy of restricting the
availability of newsprint. In its decision, favouring the petitioner, the Supreme Court declared that
“freedom of speech includes within its compass the right of all citizens to read and be informed”,
A dissenting opinion on the same case noted that “the fundamental principle involved here is the
people’s right to know”. In State of UP Vs. Raj Narain, a case in which the respondent had
demanded information relating to the security expenses of the then Prime Minister, Indira Ganchi,
the Court emphasized the importance of ‘the'ptiblic’s right to know as a deterrent to oppressicn
and corruption. The legal basis of the right to informatioh was strengthened further during the
1980°’s by a series of new cases. In S.P. Gupta Vs. Union of India; the Court declared taat
“disclosures of information in regard to the functioning of Government must be the rule, and
secrecy an exception justified only where the strictest requirement of public interests so
demands.” In 1989 in a writ petition involving Manubhai Shah, a noted consumer activist, and
the Life Insurance Corporation of India, the court ruled that no official medium of information
could transmit one set of views without also providing for the expression of alternative views,
thus widening the range of opinions presented to the public.

These and other similar cases effectively widened the scope of Judicial protection for the right to
information in India, and contributed to a greater interest in FOI legislation in India. Meanwhile,
the Bofors scandal of the late 1980’s, which involved the alleged bribing of senior government
officials by international arms dealers, led to a greater interest in information rights by opposition
politicians. In 1989, the V.P.Singh government, which had made the Bofors scandal a central
plank of its campaign strategy, came to power promising a more open government based on the
RTI. '

Constitutional base

Right to Information is given to us by the basic law of our country which is called the
Constitution. The Constitution says that the people have some basic rights and the government
1s bound to protect those rights. These rights are called Fundamental Rights. Of these fundamental
rights, there are important rights which give us the right to information. RTI is an inherent part
of the Right to Equality under Article 14, the Right to Freedom of Speech and Expression under
Article 12(1) (a) and thc Right to Life and Personal Liberty under Article 21. These Articies read
as under: -

Article 14: “The Stcte shall not deny to any person equality before the law or the equal protection
of the laws within the territory of India”. .

31



The Right to Equality includes lack of arbitrariness. The RTI is essential for transparency and
lack of arbitrariness in government action.

Article 19 (1) (a): “ All citizens shall have the right to freedom of speech and expression”
Although Article 19 does not specifically mention the RTI, the Supreme Court has held on several
occasions that the Right to Know is a part of the Right to Speech and Expression, because

To speak and express freely, we must have information on any subject

In a democracy, we must know what the government is doing in order to €xpress opinion on it.
Expressing opinions includes the right to dissent, i.e. expressing an opinion different from the
popular one or that given by the government.

The Supreme Court has held in several cases that Freedom of Information not only means
freedom of the media but also access to government-held information.

Article 21: “No person shall be deprived of his life or personal liberty except according to
procedure established by law”

As we have seen earlier, the right to life and personal liberty has received wide definition in
several Supreme Court rulings. The Right to Life covers the right to basic needs such as food,
education, health. The right to personal liberty covers freedom from illegal and unnecessary
restraint. Denial of information relating to these aspects is often a denial of the right itself.

12.4.2 Basis in Electoral promises

The major political parties in India are considerate to right to information and thus includes this
in their electoral agenda. It shows that they are, in principle ,in favour of freedom to right to
information.

Here are some excerpts from Election Manifestoes of Major National Parties:-
Congress (I) Election Manifesto 1998

“The Congress will enact a Freedom of Information Act to end the culture of secrecy and to
ensure openness in administration and the Right thereof will be codified into a Bill so that the
citizenry can gain easy access to information at all levels of governance”.

BJP Election Manifesto 1998

1) “The BJP believes in taking concrete steps to promote transparency in the functioning of
government as a confidence-building measure. The working of a government should not
only be transparent but should be perceived to be so. The BJP therefore subscribes to the
principle of sharing information about the government’s work.

National Democratic Alliance Manifesto 1999
There is no reference to Right to Information or transparency as such. However, government,
including the Prime Minister, Minister for Information and Broadcasting and the Law Minister

have been consistently making public statements that a Freedom of Information Bill is to be
introduced ‘soon’.
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United rront Election Manifesto 1998
“The United Front is committed to set up the Lokpal as well as legislate a Bill on the Freedom
of Information. The official Secrets Act will be amended with the stated objective of Ensuing
openness and transparency in governance.”

Communist Party of India Election manifesto 1999

“The system of government should be made more accountable for which citizens must have the
right to information for which a Right to Information Act must be passed:”

12.5 POPULAR MOVEMENTS FOR RIGHT TO INFORMATION

In several states in the 1990’s, movements developed to monitor government development
projects in order to root out corruption and promote transparency. In Rajasthan, for example, the
Mazdoor Kisan Shakti Sangathan (MKSS) emerged as a powerful force in checking bureaucratic
corruption in the critical area of development projects. Demanding access to muster rolls,
vouchers, and records of bill payments, the MKSS succeeded in exposing official corruption in
government projects by panchayat or village authorities in several districts and placing pressure
on officials to take corrective action through highly innovative tactics, particularly public hearings
in which evidence of wrong-doing was presented to the community at large. As a result of the
efforts of the MKSS, the Rajasthan government agreed to make public all documents-relating to
development works at the panchayat level, allowed citizens to make photocopies of them, and
investigate and punish those responsible for corruption. The Government of Rajasthan is now
considering introducing a Bill on right to information in the state assembly . In Madhya Pradesh’s
Surguja district, an enterprising Indian Administrative Service (IAS) officer was able to check
rampant corruption and theft in the Public Distribution System (PDS) by making copies of key
documents, such as the stock, sale, and ration card registers in each PDS outlet publicly available
for only a nominal fee. The case of DISHA a grassroots group from Gujarat illustrates some of
the mechanics of using information in order to audit public expenditure. Ordinarily, one does not
get any access to information on state finances - whether at the local ievei or at the top icvel
of the state. What DISHA did was to persuade an elected representative to ask for the amount
spent by the state on tribal welfare. Now, this state is bound by law to disclose the information
which, they could decipher with the help of a benevolent bureaucrat.

The movement for the right to information has spread to several other states; in Bihar, for
example, representatives of about forty NGO’s assembled in April, 1999 for a workshop on the
subject as a prelude to a full-fledged campaign for information rights in the state. In response,
some states have passed their own freedom of information legislation, such as Goa and
TamilNadu, but this legislation is often quite flawed: the TamilNadu Act, for example, contains
22 exemptions that render the right to information tenuous and lacks a clear provision for an
independent appeals process. '
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=~ Match the following and identify the correct pair

1. Bennett Coleman and Co. 4. Demand for information about sccurity
VS Union of India cxpenses of an oppressive Prime Minister
wias upheld,
2. State of UP VS Raj Narain 5. Freedom of specct comprises right 1o he
informed as well,
3. SP Gupta VS Union of India 6. Disclosure and not scereey must be a vule tor

the Government on demand for information

recardinge s functioning,

A. 14,2536
B. 34,2615
C. 152436

12.6 TIPS FOR PEOPLE’S AUDIT OF PUBLIC AUTHORITIES

As you have seen, various struggles for RTI have yielded desired results; but there is little
awareness about how to go about launching such struggles which cmpower citizens to check
corruption and enable utilization of people’s money for welfare. Following tips are suggested for
willing groups to take up the exercise in their localitics:

I. Identify the specific problems: Victims of corrupt and arbitrary administration are strongly
advised to clearly identify the problem arca in the interface between people and authoritics.
They should not get emotionally swayed away by immediate grief and grievance.

2. Specify the information required to strengthen the people’s movement to be launched. A
well-collected stock of information is a bulwark of defense.
3. Information to be collected will require (I) some specialized studies of internal procedures

‘and (ii) indication of whether and where and in what form, those information are required
and they are to be generated.

4. The rules governing access: Ask for the rules, procedures and precedents with the help of
which you can access information. If public access is not available, it is desirable to
pressurize your elected representatives for an enabling legislation guaranteeing RTI.

5. Use the Information for further empowerment. A visible priority is empowering the
disadvantaged groups like the lower caste, land less, poor and minoritics people.

All these are finc as value statements. But how can people’s audit help punish corrupt and guilty
public authoritics? What sanction is available with them? There are two democratic bodies for
such public sanctions: gram sabha (statutory) and the public hearings or Jan Sunwai as conducted
by the MKSS ( it is a case of a democratic institution innovated). See what happened in the casc
study of the Kukurkheda panchayat in Rajasthan where the MKSS had conducted a Jan Sunwai:

In a jan sunwai organised by the MKSS, the woman sarpanch publicly accepted her guilt in a
charge of corruption in public works to the tune of 100,000 rupees, and during the jan sunwai
itself, she returned the first installment of Rs.50,000/-. This was perceived as a major victory by
both the village community and the MKSS, although questions were raised whether mere refund
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of the amount misappropriated constituted adequate penalty and deterrence, or whether criminal
charges should also have been registered. :

By coitrast, in Ajraer district, two sarpanches aiso returned misappropriated money detected
during the jan sunwai. The Collector ordered a special audit, recovery of migappropriated money
as arrears of land revenue, as well as filed police complaints against the guilty. These sarpanches
were sent to judicial custody.

Emipowered people without resources of the state - poor and illiterate but aware of their RTI -
have restored justice through punishing the erring officials. These public hearings organized by
MKSS evoked so much of response that the Lal Bahadur Shastri National Academy of
Administration, Mussorie, which is responsible for training of all senior civil servants, took in
October 1995 the unusual step of organizing a national workshop of the officials and the activists
to focus attention on the RTIL

12.7 MAIN FEATURES OF A RIGHT TO INFORMATION LAW

As said earlier, some states have passed their own laws on Right to Information. But, they are
an unorganized pool. They need to be standardized for common application in the country.
Further, Right to Information in a fundamental right and like other fundamental rights, it has to
be observed within the limits set by ‘reasonable restrictions’. These limits need to be clarified as
closely as possible. It is a long and a slow process to amend the outdated laws; and it is therefore
desirable to have a comprehensive law which should replace them all. Parliament h=s the
competence to enact such a law under its residuary powers under Entry 97 of List I, Union List,
VI Schedule of the Constitution of India. ‘

Since many groups consisting mainly. of jurists, media persons, civil society members have been
advocating the issue strongly over the last few years, there have been suggested drafts from
different quarters. :

® The Press Council of India, under the guidance of the Chairman Mr. P.B.Sawant drafted
a law which was later updated and hanged at a workshop and renamed ‘The Press Council
- NIRD Freedom of Information Act, 1997°.

[ The Consumer Education and Research Co incil (CERC}, Ahmedabad, under the guidance
of Prof. Manubhai Shah drafted a law on the Right to Information.

° The Working Group appointed by the United Front Government, under the Chairmanship
of Mr. H.D.Shourie drafted a law called the Freedom of Information Bill 1997.

° The present government has also prepared a draft on Freedom of Information law which
however is not officially available. '

All the above drafts have their strong and weak points. However, there are certain things which
any Right to Information / Freedom of Information / Transparency Law must contain. These are:

a)  Minimal exceptions
The Right to Information is a Fundamental Right and can be subjected only to the
restrictions allowed by the Constitution. In drafting the law, care must be taken to keep the
exceptions within the limits prescribed by the Constitution.
The right of access to government - held information should be a wide right. The
exceptions to the rule of giving information must be limited and specific. A Right to
Information does not need to disclose any specific need.
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Up-gradation of systems
The law should contain provision for setting up specific systems for storing and disseminating
infor:r.ation. Existing systems may be upgraded for enabling easy access.

Allocation of funds
The law must contain a specific allocation of funds for the purpose of operationalising the
RTI. Without this, the law will be a dead letter and will have no effect.

Accountability
A Right to Information law must lay down clearly the principle of accountability. That is
to by, it must state specifically as to who is responsible for providing the information.

Pcnalties should be imposed on officials for delay, or denial of information on unwarranted
grounds.

Independent forum for appeals
The law should contain a simple and independent procedure for appeals from refusals to

give information. The appellate forum should be an independent person or institution such
as an Ombudsman.’

Duty to inform
The law must cast a positive duty on public bodies to inform the public in case of certain
kind of information which include rules, information on proposed projects and schemes,

and other relevant information which needs to be given out pro-actively and updated
routinely.

Reasonable fece structure

The law, if it provides for a levy of a fee for getting information must ensure that the fee
is reasonable and does not act as a deterrent for asking information and does not end up
debarring information from the disadvantaged groups who cannot afford the fees. The law
must provide for waiver of fees in certain circumstances and for certain classes of people
such as those living below the poverty line.

Methods of communication

The law must contain a specific directive for simplification of official language. Information
- giving should be in a form which can be easily understood by people. The law should
ensure proper use of the electronic and print media as well as use of conventional methods
of communication as per the target group.

Time limit
The law must contain a provision for timely imparting of information. The concerned
public officials should face a penalty in case the information is not given in time.

Protection of privacy '
The law must take into account the protection of an individual’s privacy. Personal
information held by the government must be exempt from disclosure.

Application to private bodies

Although, strictly speaking, the RTI is for government - held information, the law must
make it binding on private bodies to disclose certain kinds of information which could
affect the public health, etc. This is especially in view of increasing globalization and

incidents like the Bhopal Gas Leak which claimed many lives and put to irreparable harm
even future generations.



1) Protection of whisuchlawers
The law should give protection to public officials who give certain exempted information
where it is necessary to do so in overwhelming public interest or to disclose some serious

corrupt practice, etc.

m) . Publicity and training
The law must contain a mandatory procedure for publicizing its contents. Often, laws are
passed without their knowledge percolating down with sufficient speed or impact and
therefore fail to bring about the desired change in the systems. - '

The Right to Information law must also contain a strong aspect of training and orientation of
public servants at all levels, in order to bring about an effective change in the civic culture.

Check Your Progress 3 |

1. Five tips for people’s audit of public authorities are given in the text. Develop one of them
in the light of an actual happening around you.

Indicate True or False: :

Personal information held by the government must be exempt from disclosure.

Right to Tinformation can be enacted under the residuary powers of the Union Government.
The Shastri National Academy of Administration , Mussorie which is responsible for
training of senior civil servants in India held a national workshop of officials and activists
to focus attention on right to information. :

d. It is necessary to avoid getting swayed away by a personal tragedy and muster courage to
ask from authority specific bits of information.

o

12.8 LET US SUM UP

Right to Information is a fundamental right whose observance has been submerged under routine
obedience of the citizens to a secrecy - shrouded administration. Though the demand was initially
for government - held information, the scope of the subject matter of RTI expanded.with the rise
in the movement to include other agencies including business establishments and NGOs. Though
there have been standard obstacles in the realization of a free regime of information a
comprehensive law can override those dark effects. Information is required to adjust to accessibility,
then only Indians who are mostly illiterate and poor living in villages will benefit. Though the
basis” for RTI can be found in the International Bill of Rights, Constituiion of india aud ihic
_Electoral manifestos of the national parties, the trail was actually blazed by a series of neanle’s.
movements notably in Rajasthan (MKSS) and Madhya Pradesh. Other states have followed in
responding to popular demands but what is required is a central law to provide uniform and clear
basis for application of RTI. But there have been some tips which have flowed out of the field
of struggles which are necessary for all of us to apply and provide sinews and muscles to this
- movement for Right to Information.
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12.9 KEY WORDS

Survival Rights: Basic rights necessary for survival Examples: food, shelter, security etc.

Pro-active Disclosure: Announcing before the information was asked for. It is self-initiated
under a given mandate.

People’s Audit / Public Audit: Common and ordinary people ask for them and prepare an
account of various doings by the officials. These activities come under ‘audit’.

Reasonable Restriction: A general expression used in the Constitution of India limiting
unfettered exercise of rights.

Residuary Power: Power to make law on any subject not enumerated in the State or thc
concurrent List. In Indian federation, this power vests with the Union.

Civic Culture: Political life and melieu of citizens of a state,
Draconian: harsh and severe
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12.11 ANSWERS TO CHECK YOUR PROGRESS EXERCISES

Answers for all general questions may be searched from the preceding text materials.

Check Your Progress 2
2. (C)

Check Your Progress 3
2. A(T), B(T), C(T), D(T).
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UNIT 13 THE RIGHT TO ERUCATION

Structure

13.0° Objectives

13.1 Introduction

132 Issues In Education

13.3 Better Life Through Education

13.3.1 Exploitation through education
13.3.2 Education for planning development
13.3.3 Administering education in India

13.4  Access vs. Success In Education
13.4.1 Child Jabour and the right of the child )
13.5 Role of Medium of Instruction in Education
13.6 Developing Critical Thinking
13.7 Let Us Sum Up
13.8 Suggested Readings
13.9 Answers to Assignments

13.0 OBJECTIVES

If we examine all the qualities that distinguish human beings, from other living beings education
is definitely one of them. As people fight for scarce resources, education becomes an important
facility. Some people have succeeded in taking more benefits from the educational facilities than
others. It is important that those who have monopolised education as well as those who have been
deprived of it know the importance of the situation. The struggle for the right 1o education has
to be seen froin two angles ~ one of providing education and once it is attained ~eople must try
to make the same available to those who are still deprived. It is sometimes not™ 1 as a tendency
of the deprived, as Paulo Friere in Pedagogy of the Oppressed pointed out, to “adopt an attitude
of ‘adherents’ to the oppressor”. That is actuaily a tendency of the educated elite to join the
league of the oppressors. Just as it is important to let no one snatch the right of education, it is
equally important that these ‘oppressors’ do not indulge, consciously or unconscisusly, in
subverting this crucial right to humanization.

After going through this unit. You would cohle to know:

the importance of education in human life,

some of the major issues in providing educaticn,

the crucial issues of access vs. success in education, and
the crucial.role medium of instruction plays in education.

13.1 INTRODUCTION

Every human being has got certain rights which are basic to becoming a respectabie citizen.
Education is a right of every individual to access sources of information and knowing about the
opportunities for self-development It is also important because through education one can know
of human rights which are crucial to extending dignity of human beings. Education as Gandhiji
said, should nurture respect for ‘oneself -and respect for one’s own ¢ ulture, community and
country. Education should be seen as an equalizing force. It should not only make provisions and
" physical resources required for imparting education but actually making quality education
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available on equitable basis. Education should bring about equality in society.

Those who are educated give an impression that it is a difficult job and they have acquired
education through hard work. If we examine the percent of successful people we will find that
those who went to good schools and were taught by trained teachers were better educated and so
they became successful. As against them, those who went to ill-equipped or ill-managed schools
could not acquire proper education and so they lagged behind. Those who are declared successful
in schools go for higher education and in turn become eligible for all social benefits. The quality
of higher education (HE) rests on the quality of school education. We cannot expect HE to do
miracles if the school education is mediocre. Only if a sound foundation is laid, the HE can be
expected to give quality output. Another hurdle in the success of education is the corruption
perpetuated by the white-collar people. Corruption is one of the major hurdles in extending the
benefits of education to the actual beneficiaries. Educational resources, right from chalk to
computer have been misused. Those who are ill-equipped cannot even raise the voice against
them. However, because of the unequal distribution of education those in possession of this skill
consider themselves superior to others. This argument needs no elaboration. How is it that those
who work day and night in the rugged field conditions to feed those who work in cozy conditions
command less respect? Education should aspire to develop respect not only for ones own culture
but also for culture of others. Tolerance, peaceful co-existence and instructional brotherhood
should be the objective of education.

1. It seems education is the beginning of human development and happiness. What
measures would you suggest to make education universal?

.................................................................................................................

All political parties irrespective of ideological differences show similar concern for education of
the masses, but no party government has taken up this issue seriously. The reiteration of the
obligation to provide basic education without making any effort is doubly harmful. Governments
make the commitment again and again without doing anything in this direction.

A thumbnail sketch of the government’s expenditure shows that 25% of the state’s funds go to
defence, 26% to debt repayment and 18% for administrative expenses. Only about 31% of the
funds are available for the basic needs of living which include, among others education, health,
drinking water, shelter and roads. Political parties and governments raise the issue of mass-
education but the essence of the problem is lost as their concern ends by making budget available
for education. And whatever little is available, the concerns of parties and governments end with
making provisions for buildings and staff. The questions, which need attention, are:

L budget allocation for education must increase

o educational provisions should be made not only through construction of building aund
appointment of teachers, but by making the whole system work ,

° the teaching-learning process should be friendly and not alien,

the medium of education should be familiar, and

] the learners should be involved in deciding what to learn (i.e. curriculum design).
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2. Snuccess or failure of a student depends upon the type of schoot s/i.. gnes to. Give
reasons ‘1o=” and ‘against’ this view. ' '

13.2 ISSUES IN EDUCATION

Glaring differences exist between individuals, groups, societies and countries. These disparities
are not god-made but created by human beings. Some thrive by snatching the rights and privileges
of others. Efforts are being made to give every person his/her due. The awareness of ‘Right to
Education’ is significant because it initiates the process of leamihg to be equal human beings. To
become aware of the rights of individuals and groups one needs to know the skills. Education
provides this crucial tool — the Aladin’s Chirag. Education is essentially a means to an end. It
helps in unearthing the mine of information extending access to so many opportunities and
privileges which an uneducated person does not know about. In the absence of such information,
one is deprived and cheated of the rights the government and humanity are under obligation to
extend. It is useful to know that learning is a life-long process: it is never too late to learn. It is
actually wrong o diink that learning gets over after the school and coliege. Education is actually
a movement since right to education cannot be realized by waiting for the obligations to be
extended by the government and the community. Much less in a society where so much less is
spent on education and with distorted priorities.

133 BETTER LIFE THROUGH EDUCATION

If we count the achievements of modem society we will find that medical, transport, means of
information and so on arc the best ones, We can improve our lives by using them. Scores of
studies suggest that illiterate people believe more in traditional methods of treatment including
black magic. These methods are not scientific and illiterate people, because of centuries of belief

Education, besides providing direct access to sources of information, indirectly extends benefits
of developments in different areas like health, wealth and happiness. For example, those
agriculturicts whe have accoss to knowledge tend io seleci ihic mosi appropriate type of crop for
their land and also use optimum fertilizer. Knowledgeable people get maximum return for their
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3. In the previous section you have read about the benefits of education. Please identify
two more benefits that you think come through education.

13.3.1 Exploitation through education

As against education being an equalising and empowering tool, it can also be used for exploiting
others. Education is a handy tool in creating hierarchies in a society. For example, every colonial
rule imposes its own system of education, language of education, methods of evaluation etc.
which mismatch with the learners’ native systems and practices. Explaining the character of
Indian education in Hind Swaraj, Gandhiji said, “Our ancient school system is enough.
Character building has the first place in it and that is primary education. A building erected on
that foundation will last.” He expressed the view that without weighing the consequences of

adopting Western education we gave up our ancient system and this was destined to bring
unhappiness.

Children who are educated in a foreign system lose touch with their own system and find it
extremely difficult to master an alien system. A foreign system of education brings texts along
with examples which glorify a foreign system. Slowly the learners develop a liking for the foreign
system and also develop apathy for natives. This apathy for ‘native’ and attraction for ‘foreign’
can be seen not only in educational matters but also spreading into other fields like culture, race,
customs, government, country and so on. It is only through education that masses can learn to

respect one’s own culture and discard whatever is not conducive to promoting human dignity in
one’s culture. .

It is easy to fight colonialism because it is exploitative both in form and content. But exploitation
through education is difficult to combat because it wears a progressive garb. Describing modern
education of letters Gandhiji said “It is merely an instrument and an instrument may be well used
or abused. The same instrument that may be used to cure a patient may be used to take his life,
and so may a knowledge of letters.” When most human of humane charity ~ in this case,
educational charity - carries an exploitative agenda, it is difficult to counter.

4. Do you think the present system of education is appropriate? Mention your views in
the space given below. '

.................................................................................................................

13.3.2 Education for planning development

The development of the skills to read and write in a person may look simple but they have larger
implications in the life of a person, a family, a society and a country. An educated person may
adopt scientific methods and start using more industrial products, demand more rights and
privileges and ultimately may demand a ‘share in the cake’ which the informed ones share by
default, as it were, in the absence of the demand from the illiterate. Education is the process to
power and higher the degree of education more empowerment would follow to the person, family,
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society or country. Educated individual is expected to take socially rational decisions based on
scientific process of decision making just as an educated society is expected to take globally
rational decisions. This is also reflected in the development profile of states is India.

In the years after independence Kerala has developed very much where as Bihar has not done so
well. We examined the case of female literacy, and number of schools and teachers in primary
schools compared to mortality rate of children and consumption of power per capita, number of
telecom lines per thousand population. It was found that compared with Bihar:

Kerala has more schools, less students per teacher

Kerala had less mortality rate among children

Kerala had high per capita consumption of power _
Kerala had more telephone lines per 1000 persons as and so on,

It is apparent that where we have more literacy, we have high ljfe expectancy. Education was
given a high priority in the planning of Kerala in the past and they have now attained a level
where life is more secure and comfortable. :

The latest Human Development Report (2000) has boldly announced that there is no cure betfer
than education is relieving Indian women from the rampant and inhuman cruelties of domestic
violence. Educating women has proved particularly beneficial in this regard, the Report claims.

The key activity of modern societies is plannirg. Through plans and policies made today, the
resources and powers of tomorrow are ensured. Those who plan are qualified to plan because they
understand the benefits of planning. If this understanding is extended to masses, planning wouid
be more equitable. The participation of all in the decision making process can be ensured only
through education. Once educated, masses cannot be ignored, far less discriminated -against.
Every one can become part of the decision making process.

Education is thus an important empowering tool. Education you may have notice, is one of the
most important agents of mobility and change - individual and social. This tool will decide the
fate of individuals and groups in times to come. Such a situation was envisaged by the founding
fathers of the Indian Constitution and they made provisions for the education of the masses at
least at three places under three Articles namely Art. 41, 45 and 46.

5. Ifyou are asked to review the subjects taught in the elementary classes which subjects
would you like to drop and which would you like to introduce and why?

.................................................................................................................
.................................................................................................................
.................................................................................................................

13.3.3 Administering education in India

The notion of ‘Right to Education’ encompasses larger issue hevond the cimnle question of
admission to a school. Somewhere we have to make a beginning however. In fact this dilemma
has always remained. Article 45 made it mandatory for the Government to make educational
provisions for children below the age of 14 by saying that “The State shall endeavor to provide,
within a period of ten years from the commencement of this Constitution, for free and compulsory
education for all children until they complete the age of fourteen years.” But the force of the
Arsticle 45 was diluted by the provisions made in Article 41. Through the 42 amendment to the

43



A
La

Constitution, Education which was til] then a State subject was transferred to the Concurrent list
making if a joint responsibility of the Central and the State Governments.

Let us also be clear that just making provisions for education is not enough. Unequal quality of
education will give birth to unequal competition and as a consequence inequality in society. Only
when education of equal quality is extended there can be real competition and equal distribution
of facilities and privileges. The UN Convention held in 1989 on the ‘Right of the Child’
recognized the right to education. India was one of the signatories of this Convention which made
it mandatory for India to make primary education (i.e. education of children up to the age of 14)

compulsory and free. But this goal is evading the Indian planners even after 50 years of
independence.

Some important steps have been taken by the government and non-governmental agencies in this
area. Foremost of course, is the Supreme Court decision in the Unnikrishnan Vs Andhra Pradesh.
The court decreed that “ every child/citizen of this country has a right to free education until he
completes the age of fourteen years. Thereafter his right to education is subject to the limits of
economic capacity and development of the state”.

The demand to right to education is finally taking a shape in the form of ‘right to primary
cducation’ for which reportedly, a bill is likely to be placed in the ‘Parliament’ shortly. There has
been a good variety of programmes launched in the country to combat problems- of illiteracy.
Among others, they include Operation Blackboard, Teacher Education, :Minimum Levels of
Learning and the District Primary Education Programme funded extermally by the World Bank.
The National Literacy Mission claims to have raised the level of literacy from 52% to 62% in
the country. Besides, there are inspiring innovative experiments in educating the society going on
in the country. Ekalavya (Hosangabad), Lok Jumbis (Rajasthan), Education Guarantee Scheme
(MP) etc. are some of the prominent examples. The government expenditure on education is also
on the rise. Since the inception of planning in 1950-51, spending on education as a promotion
of GNP has increased from 1.5% to 3.9% but as can be seen, much more remains to be done than
is the case so far.

6.  Find out about any such educational programme going on in your area and write
about its merits.

.................................................................................................................

.................................................................................................................

The concept of right to education entails two very different things. It can mean equal right to
everyone to receive education and right to equal education to everyone. Provision for maintaining
schools have been made in all parts of the country; but it is not difficult to notice a great
difference in infrastructure and teacher attendance. The public schools are so ill-maintained that
most people like to send their children to the private schools (Privately owned and managed
schools are often misleadingly called public schools). Most people first want to send their
children to public schools but as these schools don’t perform well they discontinue sending
children because it is found to be a wasteful exercise. The survey conducted by the Public Report
On Basic Education (PROBE) team in rural U.P., Bihar, M.P. and Rajasthan presents a very
gloomy picture of the facilities in public schools. There are no blackboards, chalks and also most
often the teachers were absent from the schools. As against this, it has been found that in the state
of Himachal Pradesh, the public schools were made to function efficiently. Himachal Pradesh has
also moved to the top position in the scale of social developinent among states in India.
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13.4 ACCESS Vs. SUCCESS iy EDUCATION

One of the first hurdles in making education available is the issue of access to educational
institutions. Access involves two key concepts — physical and socio-linguistic access. It has been
pointed out time and again that location of a school influences accessibility. Quite often the most
powerful person or the powerful community influences the decision of the location of a school
in a village or town. There are no roads connecting the school to the areas of the less privileged.
The less-privileged children have to walk down ihe difficult terrains to reach the school, which
tire them and often influence their punctuality and achievement in the long run.

The schools, which are said to be free, in fact demand expenditure in terms of transport, passage,
roads etc. if learners do not have to commute on foot. Before deciding on the location of a school
it is important to ensure that all learners have physically friendly access to the school. Constantly
lagging behind children undergo humiliation and finally dropout. Even though access to
education is a major issue but it is not the only issues.

The Fifth All India Educational Survey says that 94.5 percent of the rural population had primary
schools within one km and 83.98 percent had upper primary school within 3 kms, which sounds
reasonable as far as providing infrastructure facilities are considered. Besides the issue of physical
accessibility is the issue of social accessibility. The norms and processes of schools, the dress,
_ the seating arrangement etc. do not normally subscribe to the social norms of the less-privileged

. children. Some children do not find any difference between the home and the school norms, for

example, behaviourally and linguistically. Their total energy and concentration is devoted to
learning activities but some find the home and the school norms totally different. Such children
feel out of place in schools and suffer mentally and psychologically. They cannot concentrate.
Often, they feel discriminated. Poverty denies human rights to their children. But as the latest
Human Development Report (2000) has indicated, education especially universal elementary
education is the best cure for removal of child labour problems in India.

7. Which language would you prefer to be used as the medium of instruction English or
in other tongue? Give reasons.

13.4.1 Child labour and the Right of the Child

The right to education is directly related to. the abolition of child labour. Quite often we are
confronted with data that abolition of child labour would cost heavens; but unless and until
children are debarred from working they cannot go to school. According to one report nearly 10
crore children were employed as labourers during mid 1990s. The inclination of the poor parents
and children themselves would be great to make an eamning out of living. Immediate needs
overshadow the long term needs. Studies have proved that there is high desire for education but
most of the times opportunities are not ~vailable. Neither the Governments nor the society can
be spared of this responsibility of providing necessary facilities so that every child is attracted to
the school.

At the back of the mind of those who are involved in providing learning facilities, particularly
to the less privileged, is that they are doing a charity. This-notion must-be dispensed. Receiving
cquitable educational facilities is a right of every individual and those involved in expediting it
are welcome but they should not make it a tool of further exploitation.

~
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- wcation carnot be scen in isolation. It is one of the many sub-systems like administrative,
police, govertment etc. which mutually influence each other. We cannot expect a radical
education system in a conservative society, which is still hierarchically arranged on colonial
power patterns. By and large Indian institutions and systems still follow colonial power ethics.

This actually calls for raising voice to change other sub-systems to make provision of education
more¢ democratic, equitable, and accessible. '

13.5 ROLE OF MEDIUM OF INSTRUCTION IN EDUCATION

To carry on the process of education we need a language — as the medium of education. The
choice of language is crucial as it drastically influences not only the process but also the success
of learners. Most often the language of education in Indian schools is cither English or one of
the National Languages of India. On close examination we find that English is neither the mother
tongue nor the first language of most Indians. Similarly, most Indians speak in a language which
is not one of the National Languages but a dialect of these languages. In the case of learners who
speak a dialect, they find it difficult to concentrate on the content of the subject because they have
to first concentrate on the language used, understand it, and then understand the contents. In such
a situation, don’t you think every learner has the right to get education in one’s mother tongue?

Programme evaluation of §tudents (for success or failure) is usually done for understanding the
content. Language is only a catalytic agent in these cases. The natural question, which arises, is
why not provide the needed range of opportunities to all students to study in their own mother
tongue. The choice of one language as against the other as the medium of instruction puts some
above the others and it has been seen with English language that a particular medium of

instruction sceks to put one set of learners over many others because of the system’s bias in
favour of it.

-

13.6 D} r‘»iLOPING CRITICAL THINKING

present system and structure of teaching-learning does not encourage original thinking and
vyuity oriented education. Instead it develops a tendency to follow - first the teacher and later the
boss. The traditional Indian system of education has been inquiry-oriented, That is why the
classical texts are in the form of question and answer. From what we know, the Gurukul also
followed a system of inquiry from students and answers from fellow students and the teacher. The
present system is information oriented which gives a secondary status to knowledge and
wisdom. More dangerous is the fact that information of things alien to us are imparted in
abundance but leave us totally ignorant about our surrounding. Once people get educated these

issues will come up and transform not only the system of education but also the content of
education i.e. the curriculum will change.

Priorities have to be decided upon by the Government and the beneficiaries as well. It becomes
a chicken and egg question. Should education precede health care, eradication of child labor,
provision for decent accommodation or these would precede education. The widely accepted and
more forceful argument these days is that education must precede everything as the capacity
to realize and utilize optimally the provisions of health and child care and hygiene cannot be
made without education. One of the major hurdles posed in making educational provisions is that
learners are not ready, there is no demand for it. To explain the situation precisely it has been
mentioned that learners i.e. children will have to be pulled out from industries and household jobs
which will cost a lot of money. The families surviving on these wages would need assistance. The
other argument is that because the illiterate people have not realized the importance of education,
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they keep being exploited yeneration after generation. Should education not be made compulsory
by Constitutional amendment so that the children up to the age of fourteen compulsorily attend
school? Article 111.24 (a Furidamental Right) of our Constitution has clearly pronounced that “No :
child below the age of fourteen years shall be employed to work in any factory or mine or
engaged in any hazardous employment” but still millions of children are employed for hazardous
work in different sectors. Besides children are employed to do household jobs and often subjected
to inhuman treatments. Can we create a system where economic capacity of the families can be
enhanced leading naturally to a situation where the children engaged in hazardous works today
are freed to pursue education. Education cannot be planned in isolation; it is an important
component of social development. In this route one can see the practical possibilities of realizing
the goal of “Education for All” which will lay the crucial cornerstone for the Right to Education.

13.7 LET US SUM UP

]

Education is the gateway to success in life. It is one of the tools which makes people aware
of the disparities, processes of creating and finally re-emerging dien. ities and develops equity
in society. The importance of education is not realised byall. Son. onle’ wve monopolised the
provisions made for education and others are scared of joining the group a:.." :ceptical about their
capabilities in receiving education. Education has been thought to brin  he - qualitative
difference in the life of individuals and groups.

To bring about a social change through information about the provisions of edi. - »n and the
right of every individual to education it is expected that the demand for education wili grow. This
consciousness can be brought about through the process of education itself. It is one of the most
important responsibilities of the governments and people involved in human affairs to find means
and ways to make it available to all on an equitable basis. - :

13.8 SUGGESTED READINGS
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13.9 ANSWERS TO ASSIGNMENTS

Sit with a class fellow or an interested person and argue ycur points of view on Right to
Education in respect of eight assignments given above. What is important in this connection is
to develop critical thinking and not to blindly succumb to forces ang arguments just because they
are current or they come from sources which are otherwise influential.
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14.0 OBJECTIVES

Now you have reached the last block of the Course on Hrumian Rights: Society and Development.
This Course essentially was about human rights as they came to be shaped into the present form
in theory and practice, in the context of history and contemporary political economy. In the
course of study, some new forces like Globalization, Right to Development, World Trade etc
were analyzed to understand their impact on human rights as they have evolved till date. Now,
it is the turn of another protean force influencing human rights, especially its protection; and this
is the non-governmental organizations and other voluntary scctor initiatives emanating from the
civil society. NGOs in general and human rights NGOs in particular, have contributed to the
spread of the movement and protection of human rights.

At the end of -reading this Unit, you should be able to understand;

L about the NGOs and the meaning of Civil Society,

L relationship between the State & NGOs, particularly in develeping countries,
[ political impact and reforms they have unleashed and

)

finally, how they are conducting themselves as initiators of human rights movement.

14.1 INTRODUCTION

In this last Block, we plan to look into the group initiatives which the people have launched either
against the state or in supplementation of state efforts. During the post-cold war phase, among
major strands of developgent taking place all over the globe, the following are visibly prominent:
market, non-governmental organizations and human rights. Three prominent trends which
characterized global affairs during 1990s (in particular) are globalization and the decline of state
sovereignty which has undergone modifications in response to these global trends.

Emergence of non-governmental organizations represents an organized response of the civil
society in those areas where the state has either failed to reach or did so inadequately. It was also
considered in some circles as a reaction to authority of the state, as a last-leg response of the 20
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century for transition into the next. The 21* century, it has been widely claimed, is one of
democracy, human rights and the markets which is going to be characterized by globalization
on the one hand and decentralization on the other. Power is shifting its locus and this has largely
been inspired by a demand for democracy and ‘associational’ life. It was so elegantly expressed
150 years ago by Alexis de Tocqueville, one of the original thinkers in this matter: “Among the
laws that rule human societies, there is one that seems more precise and clear than all others. If
men are to remain civilized or become so, the art of associating together must grow and improve
in the same ratio in which the equality of conditions is increased”.

14.2 CIVIL SOCIETY

If the ‘association’ and ‘equality of living conditions’ are now being stressed upon, it was
mainly done so by the donor agencies and the NGOs who discovered and ensured ‘participation’
of people in their own affairs as the key to making both possible. Interestingly, all these were
known to social scientists in general and political scientists in particular since days of ancient
Greek States. But it is the powerful Western aid policy which highlighted its importance for the
developing countries if they are interested in getting aid from the West. Thanks to the political
elites of the Third World, these countries are already in the debt trap by the 1970s. There was
hardly any other option available to them but to accept the compulsions of new political
moralities as enunciated by the aid-givers from the West, particularly during 1990s. As an aid
agency (UNDP) put it:
/

“simply stated, civil society is, together with the state and the market, one of the three ‘spheres’
that interface in the making of democratic societies. Civil society is the sphere in which social
movements become organized. The organizations of civil society, which represent many diverse
and sometimes contradictory social interests include church-related groups, trade unions,
cooperatives, service organizations, community groups and youth organizations, as well as
academic institutions and other”.

Previously, it may be recalled, politics of a country meant understanding about its state and
society. Now with the civil society coming up as the basic ‘sphere’ (along with ‘state’ and
‘market’) the importance of State diminished in its impact on the lives of people. The meaning
of market is not difficult to understand though it has some very deep-going implications. But what
is this ‘civil society’ one is called upon to live with?

‘Civil Society’ essentially is a conceptual product of the Enlightenment Age in the West and as
such it refers to those societies which are “governed by the rule of law and held together not
so much by blood and ethnicity as by institutions of common.interest”. One can easily see
how different is this concept from the one recognized in societies of Asia, Africa and Latin
America which have been organized along the lines of  blood, ethnicity and other forms of
collective behaviour and group living. The institutions and principles of common interest are
essentially those which are basic to a democratic political system (to emerge if not there, and to
strengthen itself in the light of Western practices, if already there).

14.2.1 Basic Elements of a Democracy: IN a civil society, the government is democratic,
which means following basic elements are found with it:

(a) Legitimacy: a government that relies on the consent of the govemned; the importance of free
and fair elections is highlighted here.
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(b)  Accountability: a government to remain responsible to its citizens between elections and
make available ‘cquality conditions’ of living to them through guaranteeing freedom of
association, ireedom of press and frecdom to dissent. A stable set of rules of law and an
independent judiciary arc prime requisites in a civil society.

(¢) Participation: a government which should permit and encourage citizens to take advantage
of such rights and opportunities available to them. For this, pluralism and tolerance of
diversities are encouraged as principles of organization. As a mark of good intentions, non-

governmental organizations based on public rather than private goals are promoted as
nstitutions. '

(d) Competence: a government with transparent and effective burcaucratic institutions and
personnel to formulate and implement policies and deliver essential services effectively.

With social and cultural traditions essentially different from those of a classical ‘civil society’,
countrics of the Third World have been called upon to negotiatc with these new political
compulsions. This task can become possible and governance made responsive to people’s needs
(whether independent of the state or otherwise) through promotion of the non-governmental
organizations. In the rest of the Unit, you will read about struggles for political reforms, launched
by the NGOs in developing countrics.

. , \

Check Your Progress ! J

What 15 *Civil Society™” Wiy has it become important for the developing countries
adopt?

2. Democracy, as understood today, is constituted by interfacing of threc spheres. What are
they?

3. Identify the new political compulsions which the governments in new states have to cone
'\’.'“h.

143 STATE & NGOS

Lester Salamon wrote, “we arc in the midst of a global ‘associational revolution® that may prove
tobe as significant to the later twenticth century as the rise of the nation-state was to the later
nineteenth. NGOs have ushered in a barefoot revolution”. They are considered to be peoples”
platform for struggle against indifferent and hostile forces of the state and the recent phenomenon
of globalization. ‘
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There has been a proliferation of NGOs, more in South than elsewhere in the world. They
surfaced more than twice the rate at which private sector grew in Asia, Africa and Latin America.
By 1993, Brazil topping the list, had an estimated 1,10,000 NGOs with India coming a close
second with 1,00,000. As has been seen in India, many of the NGOs have been found spurious

or their funding has come in for criticisms, but the role of some of these NGOs has proved to
be revolutionary at times and welfare-oriented many a time.

NGOs are private, non-profit professional organizations with a distinct legal character concerned
with public welfare goals. In meeting these goals, they have proved to be good complements to
the State’s exercises. NGOs exert significant influence over legislation and public policy; they in
fact provide the closest approximation (o direct popular participation in governmental and
intergovernmental forums. Some even have gone to the extent of providing political strength to
fight. In the Philippines, India, Brazil and Chile, political parties fighting elite interests have
found an ally in NGO support whereas left parties in India or Dr. Mahathir Mohamad of
Malaysia have condemned forcign-funded NGOs for their neo-liberal role of continuing imperialism
through other means. But NGO influence on legislation for various reforms cannot be denied: in
India and Bangladesh these reforms can be found in areas of minimum wages, feudalism and
tonded labour. Right to Information has been legislated by some states (Rajasthan, Goa, Tamil
Nadu) and in the Union Parliament, a Bill is under active consideration. In the Philippines, NGOs
not only influence legislation and public policy but they enjoy today constitutional recognition
of such roles. Article II, Section 23 of the 1987 Constitution of the Philippines reads:

“The State shall encourage non-governmental, community-based or sectoral organizations that
promote the welfare of the nation”. Articie XIII Section 15 requires that “the State shall respect
the rote of independent people’s drganizations to enable the people to pursue and protect, within
the democratic framework, their legitimate and collective interests through peaceful and lawfui
means”,

In Chile, the NGOs helped 1o restructure left-wing opposition to the State during the mid-70s
under the military junta rule of Gen. Pinochet. By 1990s, the NGO policy proposals represented,
according to an informed analysist “a fundamental component” of the programmes adopted by the
Alwyin Administration. Even in Africa where the obstacles to ‘associational life’ are found more
(than in the case of Asia or Latin America), NGOs have played a major role in bringing about
political change in the continent. The African Charter of Human and Peoples’ Rights is the only
regional instrument in human rights, which explicitly provides for ‘people’ rights (since its has
powers to investigate into State’s reports) as well as the Right to Development.

144 IMPACT OF NGOs IN INDIA AND ELSEWHERE

Human Rights field has essentially been a battie ground between the government and the civil
society, though it need not be necessarily so. Here again, political impact of the bottom-up
projects i.e. NGOs is less evident than the economic social and cultural. In fulfillment of the latter
aims and objectives, NGOs have been found to empower beneficiary communities and build
institutions that challenge retrograde local and religious traditions and commercial elites. In India
for example, one may mention several cases of social and quasi-religious movements which have
exerted a moral and philosophical impact on the development of human beings. Gandhian
movement, Bhoodan movement, Arya Samaj movement of the 19" century, Ramakrishna
mission, Sarvodaya movement of JP in India and of the Buddhists in Sri lanka, Swami Narayana
movement in Gujarat and abroad, Swadhyaya movement of Pandurang Shastri Athavale, organized
social upliftinent services of late Mother Teressa, Baba Amte, Nana Hazare, Nanaji Deshmukh,
¥ishan Patnaik are some among many other prominent examples from the field.
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The political impact of the people’s initiatives at the grass-roots level became evident with the
coming into existence of the civil liberties organization in 1970s and thereafter. Sixties were a
decade which witnessed wide inequalities between the rich and the poor. We had on the one hand,
Green Revolution whose benefits were cornered by the landed rich, and the naxalite movements
which mobilized and organized the landless peasants and workers against the state, on the other.
Seventies witnessed the state becoming authoritarian and getting things done through severe
measures of control, repression and authoritarian rule. The National Emergency in 1975 followed
the nation-wide strikes and struggle of demanding people like industrial workers, agricultural
labourers, students etc. These were the days (beginning from the late sixties) which actually
spawned the civil liberties movement in India. The latter arose largely in response to an ever-
creasing political control by the State. The Indian State responded through draconian measure;
like Maintenance of Internal Security Act (1971 repealed in 1978). Defence of India Act (1975),
National Sccurity Act (1980), the Terrorist and Disruptive Activities (Prevention) Act (1985)
which are some examples of state repression. It was in response to this repression, that the first
generation of civil liberties organizations took birth. Some important names in the field are:

Association for the Protection of Democratic Rights (APDR) in West Bengal, Andhra Pradesh
Civil Liberties Committee (APCLC) & the Organization for Protection of Democratic Rights
(OPDR) in Andbra Pradesh, People Union Jor Civil Liberties and People Union for Democratic
Rights (all India), Lokshahi Hakk Sangathan and Committee for Protection of the Democratic
Rights (Maharastra), Naga People’s Movement for Human Rights etc. These are many civil
liberties organizations which came up fighting for the cause of the people against the wrongs done
by the State. You may go to the nearest civil liberties oranization and study how they arc making

a political impact in changing people’s attitudes and behaviour as a part of the emergent human
rights culture in India.

Indonesia’s largest NGO, for instance, Yavasan Bina Swadaya (Community Self-reliance
Development Agency) has by late 1980s organized 17000 local groups directly or indirectly,
strengthening the autonomy of local communities vis-a-vis local military, political and agricultural
elites. Bangladesh’s records show that NGOs grew into a parallel force reaching 10 to 20% of
the poor who were marginalized under the authoritarian regimes of Zia and Ershad. Similarly in
India, Action for Welfare and Awakening (AWARE) based in Andhra Pradesh had formed 200
village organizations bringing 23,000 hectares of land under cultivation and mobilized a volunteer
force of 25000 by the late 1980s directly challenging the interests of powerful landowners.
Bondhua Mukti Morcha of Swami Agnivesh is a well-known case in India which is engaged in
guaranteeing payment of minimum wages and releasing bonded labourers into freedom. There are
many outstanding leaders who glorified themselves through their efforts, mobilized people for
organized struggle to achieve human rights goals. Ela Bhatt, Medha Patkar, B.D.Sharma,
Vandana Siva, Kannabaran, Bunker Roy, Aruna Roy and Nikhil Dey, Thomas Kuchchery arc
some of the prominent civil socictyv ieaders.

Can you identify a group of similarly cngaged civil society leaders! Please send them to the
Programme Coordinater with a short note on each one of them.

As studies by B. Sanyal and Ax Fowler have shown, NGOs’ contributions to democratization and
human rights struggle have not been so free and distinguishable. Fowler reaches the conclusion
after a careful study of evidences from Kenya that “NGOs are more likely to maintain the status
quo than to change it” becausc of “the fragmentation, competitiveness and unrepresentative
structure” of the NGO community. Lack of consolidation among civil society groups leads more
to a state of “reluctant partnerships” with the State whose failures to reach the marginalized
groups are thus covered (though thinly) by NGO efforts. The State hardly entertains any fear of
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challenge or confrontation from them. This is something that the genuinely struggling voluntary
groups have always resented, more so in case of those who are in receipt of foreign funds.

145 NGOs CONTRIBUTIONS TO POLITICAL REFORMS

Though piece meal, NGO efforts at political reforms have made substantial contributions. In
India, it is unthinkable that we will have another National Emergency from a group of disgruntled -
political rulers. Even imposition of President’s Rule under Art 356 is becoming politically
prohibitive, thanks mainly to the vigilant and active public opinion and people’s movements. In
Thailand, for instance, NGOs especially concerned with human rights played an important role
in the demonstrations of May 1992 which led to the collapse of the National Peace-Keeping
Council the same month. In Chile, they played a significant role in restoration of democracy and
as mentioned above, in drafting policy proposals for the Alwyin government. NGO efforts to
mobilize political opinion at the grassroots level for elections to local self-government, have been
noticeably significant in the Philippines, Brazil, Chile and Thailand. As a researched study by
Gerard Clarke shows: :

“A correlation exists between the proliferation of NGOs and political change in Asia, Africa and
Latin America since the mid-1980s. NGOs have played a significant political role in engendering
stability in transitional societies, by providing socio-economic assistance to sectors weakened by
structural adjustment policies and cut backs in government expenditure, by sustaining and
aggregating political participation amid the withering of socialist movements, and by providing
direct linkage between government and local communities.” '

Today we have successful stories of people and community initiatives for harvesting of water in
drought prone areas of Gujarat and Rajasthan, asking for right to be informed about the governing
process, protection of forests and bio-diversity interests and in other areas of health care,
education and livelihood for survival in some areas, such initiatives have been together with the
State, though more often, they are examplary and supplementary in nature search for civil society
leaders will reveal to you these areas of people and community initiatives.

Check Your Progress 2

1. Indicate True or False: _

1) Global proliferation of NGOs show that they have grown more in South than elsewhere.

ii)  The Philippines Constitution of 1987 requires the State to promote NGOs.

iil)  The Africa Commission on Human and Peoples’ Rights can investigate into State-issued
communications. ' " :

iv)  A. Fowler’s research shows that the NGO community is solidly united and pose a threat
to the State of Kenya.

v)  Political impact of NGO efforts is more than socio-economic and cultural impact.

2. Will it be correct to say that the NGO movement in the developihg countries of Asia, Africa
and Latin America has influenced their political change? Explain.
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3. Take a country each from Asia and Latin America and show how NGOs have played an
important role in their respective countries,

14.6 NGOs INTO HUMAN RIGHTS MOVEMENT

You must have heard about the recent failure of the World Trade Organization to reach a
consensus at its meeting at Seattle (1999, USA) mainly under the pressure of some influential
non-governmental organizations (NGOs). No less impact making was their pressure at Davos
which followed the Seattle meeting. Considering the power and influence they wield, President
. Clinton even agreed that the NGOs be made a part of the negotiations at this highest and most
powerful world body. World Trade Organization is a rich nations’ club that works on certain
principles of trade which the sovereign signatory states cannot obstruct or resist. You know that
we are now passing through an era of globalization in which the dominant players are the
transnational corporations and in such a situation, many of these trade-related principles have alap
been agreed upon by the developing countries. No wonder, in many cases, these developing,
(heavily indebted) states have surrendered their economic sovereignty under different types of
pressures emanating mostly from the World Bank and the International Menetary Fund (IMF).

These NGOs who were barricading the roads to the negotiation site and in the Process, were
subjected to law-and-order repressions, actually represent an example of the growing civil society
movements around the globe. There have been many such sterling achievements on the part of
micro-level organizations making macro-level impact. And these achievements belong to diverse
sectors: gender, environment, indigenous people, ‘political victims etc., etc. But an important
example is the infamous phenomenon of ‘disappearances’. This phenomenon is typically true of
developing countries with repressive military/authoritarian regimes. We had our own version of
‘fake encounter death’ through which dissident political workers were killed by police who,
however, gave an explanation of killing them in the course of a confrontation or when they were
fleeing. Civil liberty organizations are fighting against these violations, as mentioned above.

‘Disappearances’ phenomenon (mainly of 1970s) applied to hundreds and thousands of dissidents
who opposed the military regime in Latin American countries such as Guatemala, Argentina,
Chile and Uruguay. Official explanations to queries from relatives always were misguiding
nonsense: they might have gone to meet their girl-friends or some relatives etc. Later on, they
turned out to be cases of killing by the state officials, and coften after subjecting them to torture.

The movement which this Latino phenomenon of State-Sponsored ‘shame’ had provoked made
the “Crazy Mothers” of Argentina to march in protest against the military regime. They
constituted themselves into “Mothers of the Plaza de Mayo” and held weekly public meetings to
expose the wrong doings of the state officials. Soon after, such meetings and street demonstrations
on the part of the mothers*whose sons and relatives “disappeared” drew international attention.
A Latin American Federation of Relatives of Disappeared Persons (FEDEFAM) was established
and the Amnesty International launched a vigorous campaign in 1980,

14.6.1 INSTITUTIONAL REFORMS

The cumulative effect which all these civil rights movements (beginning with a group of
concerned mofhers) produced lay in introduction of many institutional reforms. Growing

99
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international concern led the UN Commission on Human Rights to establish a Working Group
on Enforced or Involuntary Disappearances which has been mandated to examine such cases and
report to the Commission on Human Rights. In the first year (198 1), the Working Group received
information about between 11,000 and 13,000 cases of disappearance. These figures have grown
to 43,890 in December, 1996 when it issued the report. As Peter Baehr mentions : “The Working
Group expressed its particular concern over the following countries where during more than ten
years, more than 500 cases had remained unresolved : Argentina, Chile, El Salvador, Guatemala,
Iraq, Peru, the Philippines and Sri Lanka. The Working Group ‘urged states to invite it for a
visiting mission. By the end of 1996, this had been done only by Bolivia, Colombia, Cyprus,
Guatemala, Mexico, Peru, the Philippines and Sri Lanka. India had reacted negatively, and Iraq
and Turkey did not react at all to requests for such a visit.”

NGOs represent small groups of people fighting for promotion as well as protection of human
rights. As the famous human rights activist, Laurie Wiseberg observes: it is only in the 1970s
that it came to be widely recognized under the pressure of the human rights NGOs that the States
have failed to scrutinize and monitor human rights violations committed by other states. Under
these pressures, states “reluctantly moved from promotien of human rights and a concentration
on the drafting of international instruments and standards to the protection of human rights with
an emphasis on implementation and enforcement.” It is clear that the human rights community
is expanding with the increase in the spread of the human rights movement which has largely
been fueled by organized associations/ groups of aware and alert people struggling for ‘political
space’. "Political space’ refers to freedom to express political views, and as you can realize on
a little introspection, this political space is getting restricted, more often in the name of "law and
order’. The latter is carried out through various repressive measures adopted by the state officials
in excess of those required far maintaining public order or what are known in our Constitution
as “reasonable restrictions”.

Check Your Progress 3

Answer True or False:

(i)  President Clinton agreed after the World Trade Organisation fiasco at Seattle that
NGOs should be given the right to participate in global deliberations.

(i) Heavily indebted states from the developing countries who have signed the World”
Trade Organisation are maintaining their economic sovereignty as before.

(iii) ‘Fake encounter death’ meant killing of people by police and para-niilitary forces
under some pretext. '

What lessons do you draw out of ‘disappearance’ phenomenon?

Which are the countries who had not invited the Working Group on Enforced or
Involuntary Disappearances (till 1996)?

1019



14.7 LET US SUM UP

This Unit is devoted to analysis of NGO phenomenon in the developing countries. Emcergence of
the NGO phenomenon is related to a new constellation of forces which ruled the alabe,
particularly during 1990s in the wake of collapse of Soviet Union. So many new ferces make
constellation: One strand reveals that globalization has become as important as devolution of
power to the people while the State’s sovereignty has come under attack. Another way of looking
at the same phenomenon reveals a considerable measure of interfacing taking place between civil
society, state and market. This is the view of the Western aid givers and donors who insist o

making the new century one of democracy, development and human rights.

A resurgent civil society is usually served by the NGOs who have mushroomed more in South
than in North. A barefoot revolution has thus been launched which provides 2 platform for
people’s struggle and participation Group initiatives have made distinct impact on people’s Bves
forcing State to introduce political reforms. But not all NGO operations have been found chove
board; in some cases they were autonomous while they have also been criticized for preserving
status guo and acting as State’s ‘reluctant partners’.

But the beauty of the community initiative lies in their growth into movements for acause. NGUs
thus have entered into new roles of protecting (which is beyond promotion) human rights by
staging group actions. Instances of success stories are many where, in the absence of Siate
protection, people have managed for themselves water, biodiversity, livelihood svstems et Thew
have even successfully launched tirades against global aggression (Scattle fiasco of WTO) i
dictatorial military regimes (Mothers of the Plaza dc Mayo): And they have led to instituticns!
reforms: President Clinton declared that the NGOs need to be consulted in future \WTO
negotiations and in cases of ‘disappearance’, a Working Group has been sct up which would 1 isit

the states and report on such human rights violations to the UN Commission on Human R ahts.

148 KEY WORDS AND PHRASES

Political economy: political consideration governing ecenomic decision-making

Protean: strong

Unleashed: released

Initiator: beginning efforts

Supplementation: adding to

Last-leg: towards the end

Distinguishable: easily identifiable

Retrograde: backward

Proliferation: rapid growth

Reluctant partnership: becoming partner against one’s own interest

Sustaining and aggregating political participation: Pooling together into onc frame and
maintaining the same through ups and downs.

Withering: loss of force .

Structural Adjustment Policies: Indebted nations have accepted the terms to change the
structure of their economics in the light of conditions imposed by World Bank and IMF who have
either lent to them or had facilitated the loans carlier.

Constellation: a cluster

Enforced or Involuntary Disappearance: to remove people from the scene against their
willingness. Often they arc killed.
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149 SOME USEFUL BOOKS

1. Ian Smillie - The Alms Bazaar IT Publications, 1995.

2. David Korten - Getting to the 21 Century: Voluntary Action and the Global Agenda
Kumarian Press, 1990.

3. Alan Fowler - “Democracy, Development and NGOs in Sub-Saharan Africa” Development
and Democracy No.3, 1993.

14.10 ANSWERS TO CHECK YOUR PROGRESS EXERCISES

Check Your Progress 1

1. A western conceptual product of the Enlightenment Age which emphasized on ‘rule of law”
and public institutions of common interest. Because it is becoming an aid conditionality.

2. Civil society, state and market.

3. Legitimacy, accountability, participation and competence.

Check Your Progress 2
1. i-(T), ii«(T), ili-(T), iv-(F), v (F).
2. Yes. Ref 14.5 (and also elsewhere).

Check Your Progress 3

1. 1(T), ii (F), iii (T) :

2. Even a state-sponsored shame can be countered through organized efforts and struggles by
those who look to be least powerful of persons. ‘Crazy Mothers’ of Argentina offer this
lesson to'the world.

3. Bolivia, Colombia, Cyprus, Guatemala, Mexico, Peru, the Philippines and Sri Lanka.

12|
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UNIT 15 HUMAN RIGHTS MOVEMENTS AND THE NGOQOs

Structure

15.0 Objectives
15.1 Introduction
152 Human Rights NGOs: Features and Responsibilities

15.3  Emergence of International Human Rights Movement
15.3.1 Vienna Congress
15.3.2 UN Commission on Human Rights
15.3.3 NGOs Promoting Human Rights Movenient

15.4 NGOs and the UN

15.4.1 Committee on Non-governmental Organisations
15.4.2 UN and the League: Differences over associating the NGOs

15.5 Conditions Necessary for Effective Working of Human Rights NGOs
15.5.1 Reliability
15.5.2 Access vs. Independence
15.5.3 Representativeness

15.6 NGOs: A Divided House

15.7 Let Us Sum Up

15.8 Key Words

15.8  Some Useful Books

 15.9  Answers to Check Your Progress Exercises

15.0 OBJECTIVES

At the end of reading this unit, you should be able to know about

. features and responsibilities of human rights NGOs,

o emergence of international human rights movement,

. the nature of response from the UN system towards the human rights movement in the past;
and

. how in the present, ambiguities in provisions regarding consultative status are prcventing
unity of the NGOs for reasons of which the general cause of human rights is suffering.

15.1 INTRODUCTION

In the last Unit, we have read about the political contributions made by the NGOs for reforms
in State behaviour in the developing countries. In this Unit, the focus of NGO contribution is
narrowed to analysis of their contributions to human rights movement which is easily a global
phenomenon today. The UN system has particularly provided the leadership and necessary
encouragement for the emergence of international human rights movement.

15.2 HUMAN RIGHTS NGOs : FEATURES AND
RESPONSIBILITIES

Human rights NGOs arc groups of organized people engaged in protecting and promoting
(civil) security against excesses of the state agencies. But should one remain content with ‘civil’
aspect of security or one should also assert and struggle for social security as well 2 In so far as
human rights movements are concerned struggle for social sccurity like right to food sccurity,
shelter, an adequate standard of living, right to education, cultural rights, cte. are no less important

13
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than fighting against arbitrary arrests, illegal detention, torture, custodial deaths, “third-degree’
methods adopted for extraction of ‘confessions’, disappearances, fake encounter deaths, etc. In
other words, for us in the developing countries, socio-economic and cultural rights and the Right
to Development are no less important than civil and political rights. The true test for their being
“ndivisible and inter-dependent” lies with us in the developing world.

A distinction is usually made between human rights NGOs and other political groups and actors
like trade unions, farmers organization etc. What distinguishes a human rights NGO from other
political actors, suggests Wiseberg, is that the latter typically are seeking to protect the rights
only of their constituents, a human rights group seeks to secure rights for all members of society.
It is this ‘general disinterested focus’ which distinguishes human rights NGOs from ‘sectional
groups’ like trade unions or ‘promotional groups’ like lobbies which have come around a
humanitarian cause on an adhoc basis. There is thus a widely shared view that a human rights
movement does not aim at capturing state power (as an organized body) which is what precisely
distinguishes it from other political associations like political parties etc. “Their aim should not
be to take over institutions or to have direct governmental responsibility.”

Such human rights NGOs may be as wide as local provincial, national, regional and international.
Pick out an example of a local human rights NGOs in your locality and the province. ‘Peoples’
Watch’, for example, in Tamil Nadu, PUCL and PUDR are examples of national groups in India.
Amnesty International, Human Rights Internet (Canada) and FIAN (Food first, Information and
Action Network) are globally active whereas Commonwealth Human Rights Initiative, Forum-
Asia (Singapore), Hurights (Osaka), FEDEFAM (Buenos Aires) in South America are examples
of regional groupings. '

Check Your Progress 1

I. Do you believe that socio-economic security is as important as civil security? Reason it out
from the given provisions in the International Bill of Rights.

2. Give one example each from:
(@) ‘Pure’ human rights NGO
(b) International human rights NGO
(¢) Local human rights NGO y

153 EMERGENCE OF INTERNATIONAL HUMAN RIGHTS
MOVEMENT

15.3.1 Vienna Congress

As you know, the UN is at the apex of inter-governmental system but the role of UN in
enicouraging human rights movement was really nothing much as compared to the spurt of

14
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developments which followed the end of cold war rivalry. The World Conference on Human

Rights at Vienna actually focussed on a vigorous role of the NGOs in human rights movement.
This conference recognized:

[The] important role of non-governmental organizations in the promotion of all human
rights at national, regional and international levels. The World Conference on Human
Rights appreciates their contribution to increasing public awareness of human rights issues.
to the conduct of education, training and research in this field and to the promotion and
protection of all human rights and fundamental freedoms While recognizing that the
primary responsibility for standard setting lies with States, the Conference also appreciates
the contribution of non-governmental organizations to this process. In this aspect, the
World Conference on Human Rights emphasizes the importance of continued dialogue and
cooperation between governments and non-governmental organizations.

This is the first major global level recognition of the importance of NGO’s in the advancements

of the cause of human rights. Otherwise, the past of the human rights movement has been rather
patchy from this point of view.

15.3.2 UN Commission on Human Rights

The UN Commission on Human Rights created in 1946 did little till the 1970s. Until 1970 when
the Economic and Social Council (an auxiliary organ of the UN system working under the
General Assembly and with a specific man-ate “to promote respect for and observance of human
rights and fundamental freedoms for all”.) adopted the Resslution 1503 (a Procedure for Dealing
with Communications relating to violations of Human Rights and Fundamental Frcedoms™),
thousands of complaints reaching UN concerning human rights violations were ritually sent into
limbo under a 1947 decision that the Commission “was not competent to investigate or take
action on any of these complaints.” Human rights monitoring expanded only with the end of the
Cold War rivalry but even now, not more than 2% of the UN budget is spent on human rights
(not including the expenditure on relief for refugees).

15.3.3 NGOs Promoting Human Rights Movement

When the UN system was not effective during the cold war era, streams of sustenance flowed
from political formations outside the nation-state (para-statal). It was in the background of the
pressure of the Afro-Asian countries of the Non-aligned Movement, that the monitoring of
complaints received was given a start in the Commission’s office. The pressure came particularly
from the African countries to end the racist apartheid regime then in South Africa. Similarly, a
coalition of forces could be forged in early seventies; particularly in Latin America. The first
salvo was fired with the military overthrow of Allende of Chile in 1973 which provoked many
human rights organizations to take up issues with the military dictatorships which sprang up soon
in the southern cone of South America. Dissidents in Eastern Europe and Soviet Union reccived
enormous boost on signing of the Helsinki Treaty and with the support flowing from the ‘Helsinki
Watch’ committees and Soviet Jewry groups that emerged in the West soon after. The development
of a social justice agenda afd liberation theology by elements in the Catholic Church following
Pope John’s Vatican II (1961) and the move from ‘study’ to “action programmes’ among them
gave an effective push to the agenda of human rights movement. As Wiseberg observes:

The development of a human rights program by the Ford Foundation in the mid-1970s
which made resources available to human rights NGOs, the awarding of Nobel Peace Prize
to Amnesty International in 1977, the end of the Vietnam War, which meant that
progressive Americans could redirect their energics to a broader range of concerns, and the
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coming into force of the human rights covenants~in 1976 — all contributed to the
coalescence of the movement. Thus in 1977, when US President Carter took up the banner
of human rights as his own, and got human rights inscribed as an enduring item in the
international political agenda, he was less a leader than a follower of a trail already blazed
by NGOs.

Human Rights NGOs, however, are not to be confused as products of the UN system only. P.
Archer identifies the Anti-slavery Society founded in 1837 as the first human rights NGO but
the creation of Amnesty International in 1961 marked the real beginning of development of an
international human rights movement — a trend which visibly peaked up with over 1500 NGOs
participating in the Vienna Congress in 1993. The effective strength of this NGO led movement
began to make its presence felt with the beginnings of 1970s, as the second the Development
Decade (1970s) began taking a point of departure from the first (1960s). Whereas the first decade
had the goal of encouraging economic growth, the second focussed on basic needs of the people
with coming into evidence of the ever-widening inequality and rampant authoritarian political
governance in most of the developing countries. Political repressions spawned grass-roots
movements as the Third World waiked blithely into the debt trap laid by the World Bank and the
International Monetary Fund. Fall of a superpower (former Soviet Union) broke the balance, and
thus enter aggressive forces of globalization (especially economic and financial) led by the TNC:s.
In this era of globalization, human rights movements have a bigger responsibility than before. In
order to undertake them successfully, the same Informational Communication Technologies
which have destroyed global distance for financial capital, can be intelligently put to use for
consolidation of the democratic forces all over the world. The latter in their turn, will give rise
to a global civil society over years of consolidated human struggle. A widespread human rights
movement of these characteristics will constitute globalization-from-below which can resist
mindless invasions by globalization-from-above represented by aggressive capitalism (especially
tire speculative and financial) of the TNCs.

) Check Your Progress ZJ

1. Answer True or False: ‘

(i)  Vienna Dcclaration gave the first majos gecognition to the role of NGOs in human
rights movement.

(i)  Till 1970, UN Commission on Human Rights did little to promote the cause of human
rights.

(i) President Carter pioneercd the human rights movement when he made observance of
human rights as one of his foreign poli¢cy planks.

(iv) NGOs can make use of information and communication technologies to forge
globalisation-from-below. :

2. Developments during 1970s were crucial for emergence of human rights movement. List
them.
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154 NGOS AND THE UN

Article 71 of the UN Charter creates formal relations between the UN and the non-governmental
organizations with a view to facilitating eftective functioning of the ECOSOL which a mandat=
to advance the cause of human rights. Thereforc, though there were NGOs before, they actually
got articulated with primary reference to the UN system. To a large extent, an NGQC is defined
by what it is not: it is not governmental, that 1s, it is not controlled by the government. While
the ‘basic resources’ must come from contributions made by individuals or non-governmental
agencies, provision has also been made, exceptionally for national NGOs “after consultation with’
the government concerned.

15.4.1 Committee en Non-Governmental Organisations

Pursuant to Article 71, the ECOSOL has raised a Committee on Non-gevernmental Organizations
to receive information from and supervise application of, the ‘nternational human nights instraments
through the NGOs which it divides into three groups:

i)  Category I bas those NGOs which have 2 basic interest in most of the Council’s activities

i)  Category ! has those NGOs whick have special conpatence but are concerned with only
a limited number of Council’s activities.

itli) The Roster which contains the names of the NGOs which make occasional but useful
contributions to the Council’s work.

15.4.2 UN and the League: Differences over Associating the NGOs

Article 71 did not, however, go too far, definitely not beyond what the NGO representatives
enjoyed in the committees of the League of Nations. “.....although not able to vote, (they) were
allowed to speak, present reports, initiate discussions, propose resolutions and amendments, and
be assigned to sub-committees.” The UN, however, clearly distinguishes between “consultation’
with NGOs in Article 71 and ‘participation without vote’ granted to specialized agencies as well
as states (not members of the Council) in Article 70. Further, the NGOs in consultative status
have been subjected to threats of ‘suspension or withdrawal of status’ if they are found politically
motivated and supplying unsubstantiated information against the Member States.

The relationship between the NGOs and the UN are under review. Till date, however, Resolution
1296 of the ECOSOC provides for specific features which an NGO should have in order to take
up human rights issues at the global level. Resolution 1295 passed by ECOSOC under the
heading “Arrangements for Consultation with Non-governmental Organisations” mentions that
the “Organisation shall be of representative character and of recognized international standing; it
shall represent a substantial proportion, and express the views of major sections of the population
or of the organised persons within the particular field of its competence, covering, where possible,
" a substantial number of countries in different regions of the world.” Accerdingly, the following
conditions may have to be fulfilled for effective working of international human rights NGOs
(Peter R. Baehr).



Check Your Progress 3

1. How is Article 71 different from Article 70?

2. What is the basic inadequacy in Resolution 1296

155 CONDITIONS NECESSARY FOR EFFECTIVE WORKING
OF HUMAN RIGHTS NGOS

15.5.1 Reliability

Providing reliable information is a foremost requisite since, now a days, dependence on NGO
information has become credible. They help various UN experts committee to make their
questioning more precise, factual and less abstract.”” For any theme or issue-based gxamination,
NGO supplied information is mostly used. No less than 74% of the cases taken up by the UN
Working Group on Arbitrary Detentions in 1994 were brought by international NGOs, another
23% came from national NGOs and 3% from the families.

Collection of reliable information demands that NGOs should have professional expert staff.
Amnesty International with a professional staff of almost 300 individuals in its International
Secretariat in London compares easily with the Office of the UN High Commissioner in Geneva.
-Other organizations with good expert staff strength include International ‘Commission of Jurists,
Human Rights Watch Committee (USA), Article XIX (which works for freedom of expression
all over the world).

Reliability is closely linked to credibility. An NGO t6 remain credible and maintain its reputation
must be extremely careful and guard itself against charges with regard to its objectives, financial
sources and methods of work. In any case, if such information relates to new areas of human
rights violations (like e.g. ‘ethnic cleansing’ taking place in former Yugoslavia, Rwanda, Kosovo,
etc.) protection of international human rights standards is considerably strengthened.

15.5.2 Access vs. Independence

This sums up the foremost dilemma facing a human rights NGO. For an NGO, it is important to
have access to government as much as it is important for that NGO to remain independent of it
when it comes to processing and passing relevant information to the higher human rights bodies
of the UN, for example. In politically open societies like the Netherlands and Norway access to
government is easy but it is really not so in politically not so open societies. In some countries,
former NGO executives hold positions in national governments and the NGO representatives are
routinely included in official delegations to sessions of the General Assembly of the UN or the
Special Conferences. Australia provides a bright example: members of parliament (including
members of government) serve on the commitiee suggestively called “Parliamentarians for
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15.6 NGOs: A DIVIDED HOUSE

The overall scenario presents an important message : NGOs are not united in claiming their pound
of flesh. Southern NGOs have been criticized for lack of transparency. Northern NGOs have not
yet succeeded in internalizing the Vienna Declaration’s stipulation:

“Non-governmental organizations should be free to carry out their human rights activities,
without interference, within the framework of national law and the Universal Declaration

of Human Rights.

Vienna Declaration, it may be recalled, asked of the member states to promote and protect all
human rights and fundamental freedoms “while the significance of national and regional
peculiarities and various historical, cultural and religious backgrounds must be borne in mind”.

But as Laurie Wiseberg reminds us, the G-77 countries have been paying only lip-service to this
provision as can be seen in the highly divisive issue (among the NGOs) on democratization of
the relationship between the UN and the NGOs i.e., wider access for the NGOs to consultative
status of the UN. She observes :

Un the one side were the NGOs (and governments) arguing for a democratization of the
relationship between NGOs and ECOSOC by allowing political space for new actors (especially
from the South) to participate more fully. On the other side, were the NGOs concerned that
opening the UN so broadly would erode the rights and privileges they (reference is to the northern
NGOs) had worked so hard to achieve. These include the right to make oral and written
interventions at meetings of ECOSOC’s subsidiary bodies, and in some cases, propose items for
the agenda.

These considerations have led influential countries in G-77 to adopt an ambiguous posture:
welcome (in principle) Southern NGOs into the UN system but stall, for all practical purposes,
“national human rights NGOs from attending. And for doing so, they have stood firmly behind a
paragraph which states:

“Organizations accorded special consultative status because of their interest in the field of human
rights and humanitarian assistance should have a general international concern with this matter,
not restricted to the interests of a particular group of persons, a single nationality or the situation
in a single state or restricted group of states.”

Absence of unity in purpose and consequent lack of cooperation among the NGOs have impaired
advancement of human rights movement. It also means abdication of a huge responsibility given
to the member states by the World Conference on Human Rights. This responsibility consists in
elaborating international standards in the light of all the complexities one finds in diverse cultural
backgrounds. Through this route, one can promote universality of human rights in day-to-day
practice. Otherwise universal human rights found in the International Bill of Rights may not be
a set of practical standards. It may be reduced to being universal in goal, but less applied rights.
Clearly, few can rival the capacity of the NGOs in providing flesh and blood to these universal
standards meant for all nations and all peoples. Member States (i.e. the national governments),
it may be recalled, have the obligation to protect these NGOs. It is actually in the interest of a
live and a genuine set of universal human rights that the NGOs may be encouraged within the
framework of their own national laws, but, without deviation, to promote universality of ‘human
rights’ in actual practice. We have all agreed on this aspect at Vienna in 1993.

s
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Amnesty International . Yet another interesting experiment is the two-day consultations with the
NGOs which the Canadian Ministry of Foreign Affairs conducts once a year. Weiss and
Gordenker would identify an important channel of access in the pioneering human rights
defenders like former President Jimmy Carter, former Norwegian Prime Minister Gro Harlem
Brundlandt and formet Dutch Foreign Minister Peter Kooijrans. Each country has such famous
figures: Rajni Kothari, Soli Sorabjee, Justice Rajinder Sachar, Justice Krishna Iyer, Sunderlal
Bahuguna, Baba Amte, Medha Patekar, Illa Bhatta, Swami Agnivesh, among many others active
in India, Asma Jahangir I.A. Rahman in Pakistan, Kamal Hossan. Mohammad Yunus “of
Bangladesh, Radhika Coomanswamy and A.T. Arairatne of Sri Lanka bring to bear considerable
importance of their personalities on the human rights cause they may be advocating or
campaigning for. '

15.5.3 Representativeness

NGOs may provide instruments and facilities which, whether invited or not by the governments,
emphasize participation of the majority usually beyond the delivery reach of the state. As Bratton
commented in the context of planning of projects: once the question was ‘how can development
agencies reach the poor majority?’, now it is ‘how can the poor majority reach the makers of
public policy?’. Various studies have confirmed strong correlation between project success and
the participation of grass-roots organizations. NGOs have now become known for their distinctive
contributions in the following sectors: '

(a) ' ~ their ability to reach poor people, especially in inaccessible areas,
(b) their capacity for innovation and experimentation in areas difficult for official agencies

"(c)__.. their close links with the .poor and marginalised communities — a phenomenon now

becoming known as ‘representivity’.
(d) For a rich variety of skills to promote participation out there.

NGOs thus have constituted ‘the Third System’ (the other two being international and national)
dedicated to ‘representing’ interests of the majority of people out there beyond the delivery reach
of the state. For one of these reasons, John Clark has estimated that a significant portion (12%)
of development assistance from the North is now in the conduit of the NGOs.

NGOs may contribute to expanding representativeness in performance of public policies, but not
infrequently, they are also known for “grass-roots apathy” — a phenomenon (Fowler has coined
the term) of NGOs remaining busy in national and international seminars, conferences, meetings,
or remaining confined to working in state capitals, etc. and losing sight of their goals of
empowerment in the process. One of the principles laid down to decide ‘representative’ nature
of the NGOs may be found in ECOSOC’s considerations for granting consultative status to the
NGOs. According to this principle, the organization should have a “representative structure” and
possess appropriate mechanisms of accountability so that control over its policies and actions can
be ensued through exercise of voting rights or other appropriate democratic and transparent .
decision-making processes. Criteria for judging such representativeness have not however been :
spelt out while this has given opportunities to make a virtue of this ambiguity. This unholy
advantage has been taken as much by the rich Northern NGOs as by a good majority of Southern
NGOs which have been reduced to personal fiefdoms by not so scrupulous ‘human rights
activists’, taking shelter behind pompous formalities and high-sounding rhetorics.
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Check Your Progress 4

Many outstanding human rights defenders’ names have not been given in the text. Make
a list of at least ten such persons — dead or living, international or national or local.

.................................................................................................................

Pinpoint the ambiguity in the G-77 countries’ stand for the Southern NGOs relating to the
‘consultation status’.

[ndicate True or False:

(1} Northern NGOs have not fully accepted the Vienna Declaration’s message focussing
on the significance of the national and regional peculiarities of the member states.

(1)  Development assistance from the North has actually fallen, as seen in its conduits.

(iif) Reliability is closely linked to credibility of an NGO.

15.7 "LET US SUM UP

NGOs play a major role in advancement of the cause of human rights. Neither the UN
Commiission on Human Rights nor the ECOSOC did anything substantial for this cause during
the Cold War days. However, private initiatives launched by non-governmental organisations did
not give up, till Amnesty International set up in 1961 spearheaded the movement. Till 1970s,
concentration was for drafting of international standards and promotion of human rights. However
with the advent of the second UN Decade, the focus shifted to protection since as Prof. Louis
Henkin observed (in 1978):

“The early assumption that states might be prepared to scrutinize other states and be
scrutinized by them” has not stood up and there has been little ‘horizontal’ enforcement.

The real seeds of human rights as a movement were sown in reaction to authoritarian and
repressive regimes in the 1970s, mostly in the developing countries. Mainstreaming human rights
as a foreign policy plank by Jimmy Carter was the result of following a trail already blazed by
the NGOs, rather than the President pioneering a human rights movement.

The relationship between the UN and the NGOs is governed by provisions in the ECOSOC
Resolution No.1296. Criteria given there for a bonafide NGO are ambiguous. This particular
feature has been a bane of NGO developments in advancing the cause of human rights across the
global. Though the Southern NGOs lack transparency (in many cases), the Northern NGOs have
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not shown full commitment for entry of the Southern NGOs into the UN process. That is how
the Southern NGOs have been kept out of influencing UN policies.

NGOs in general and human rights NGOs in particular have a gigantic responsibility, if human
rights are to be made universal in practice (that is, if they are not to be pious aspirations).
Incidents at Seattle, Davos and also at Washington with regard to global conferences on world
trade are making it clearer that the NGOs should plan towards acquiring more teeth. The Vienna
-Declaration has focussed on this aspect of making human rights genuinely universal (i.e. in
practice) and asked the Member States to keep in mind their cultural specificities. This task of
the state can be best performed through adding ‘flesh and blood’ to the ‘dry bones’ of the
universal human rights, by the NGOs working in the field within the national framework. The
quality of human rights protection in future would thus depend on how the UN (and the other
inter-governmental agencies) and the Member States create enabling conditions for the NGOs to
act in making ‘universal human rights’ actually so ‘in practice’.

15.8 KEY WORDS

Consultative status: person or agency of a particular rank or position providing professional
advise.

Civil security: security against exploitation by state/its agencies.

Custodial deaths: deaths of persons when under imprisonment, police arrest or detention/
confinement in prison.

Third degree methods: long and severe questioning methods by police to obtain in information
or a confession (liiegel).

General disinterested focus: general unbiased with focus no other than the violation of human :

rights.

Apartheid: system of race based (racial) discrimination of people. Ex: South African White
Govermnment.

Blithely: carelessly
Roster: list,' register or catalogue.
Arbitrary detention: mindless arrest of people by police.

Ethnic cleansing: mass expulsion or killing on the ground of race or ethnicity.
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15.9 ANSWERS TO CHECK YOUR PROGRESS EXERCISES

Check Your Progress 1
1.  Yes. Both the sets of rights are interdependent and inalienable. If civil security is important,

why not ‘social’? Elaborate on this.
2. Amnesty International for a and b and give one example from your locality (for c).

Check Your Progress 2

1. () True
(i) True
(ii1) False
(iv) True

Check Your Progress 3
1. Relate to ‘consultative status’ for the NGOs.

2. Ambiguity in criteria.

Check Your Progress 4

4. () True
(ii) False
(iii) True
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UNIT 16 HUMAN RIGHTS NGOs AND THEIR
FUNCTIONS

Structure

16.0  Objectives
16.1 Introduction

16.2  International Organisations
16.2.1 Amnesty International
A. Objects and Mandate
B. Methods
16.2.2 Human Rights Watch
16.2.3 FLAN.
1624 CHR.L
16.2.5 Anti-slavery Intermational
16.3 National Human Rights Organisations
16.3.1 PUCL
16.3.2 PUDR
16.3.3 Chipko Movement
16.3.4 The Fish Workers’ Movement
16.3.5 Narmada Bachao Andolan

16.4  Functions of Human Rights NGOs

16.5 Let Us Sum Up

16.6 Key Words

16.7 Recommended Readings

16.8  Answers to Check Your Progress Exercises

16.0 OBJECTIVES

After reading this Unit, you should be able to know

® about many international and national NGOs as they have been working, and in continuation
thereof,

® about some functions which a Human Rights NGO is expected to perform.

16.1 INTRODUCTION

In this last Unit of the course on Society and Development for human rights studies, it shall be
useful to know certain new and positive developments taking place due to the private and
voluntary initiatives of NGOs.

Many studies have been done to predict what is going to happen to this world driven by poverty,
disease and environmental degradation. Why always the poor, illiterate and indigenous peoples
have to suffer whenever development activities are undertaken? Whether it is urbanisation,
employment — generating schemes, dams for irrigation etc. it will not be difficult to see that the
victims belong to this category which is increasingly swelling its numbers. Ian Smillie has done
an excellent analysis of such studies in his famous book: The Alma Bazar he has divided such
analyses into two categories: (i) There are the Doomsters or those who predict the world in going
to fall apart. The Limits to Growth is such an alarming book which was produced by the Club
of Rome in 1972. There are many in this genre. (ii) Here we have people who tend to see light
at the end of the tunnel. They believe that development can be reconceptualised and it is possible
through such non-economic contributions like good education, effective health and welfare
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services, good and open government a dynamic private sector, a vibrant civil society and a well-
intentioned trading regime. Aid from the developed countries can enable such things to happen
if the non-governmental organisations can gear themselves up to rise to these challenges. Along
with this new concept of development which is called “human development”, a global civil
society can result out of sustained activities of the NGOs both in the North and the South.

This Unit deals with a small sample of such NGOs. These NGOs have been grouped into two
categories: international and national. : '

16.2 INTERNATIONAL ORGAN ISATIONS

International non-govemméntal organisations are those organisations which do not have any
national identity and which have chapters in various countries. Apart from various groups
supporting them, these international NGOs have individuals support also in different countries
who show solidarity with other cause. The solidarity could be in the form of writing protest
letters, campaigning etc. The international human rights groupg have also been supporting the UN
human rights system and bringing out various reports. There are a number of international human
rights groups but we would be discussing some of the very prominent human right organisations:

Amnesty International

Human Rights Watch :

Foodfirst Information and Action Network

Commonwealth Human Rights Initiative

Anti Slavery International for the Protection of Human Rights

S e

16.2.1 Amnesty International (AI)

Amnesty International was founded in 1961°by a British Lawyer Peter Benenson who urged
people every where to begin working impartially and peacefully for the release of ‘prisoners of
conscience’. Within months thousands of people from various countries sent in offers of practical
help — many were prepared to help to collect information on cases, publicise them and approach
the governments — and what started of as a brief publicity effort became the most influential and
highly respected human rights organisation of the world. ' '

Today, Al has about one million members spread over 150 countries. It has a research staff in
London of about 320 persons (plus about 100 volunteers) which is much larger than the staff of
the UN Human Rights Centre in Geneva.

As its primary mandate, Al seeks to release ‘prisoners of conscience’ — those detained for their
beliefs, colour, sex, ethnic origin, language, or religion who have not used or advocated violence.
Through the network of members, supporters, Al takes up individual cases, mobilises public
opinion, and seeks improved international standards for treatment of prisoners. Qbservers and sent
to various countries on fact-finding missions and the government version of the report. In 1977,
‘Amnesty International got Nobel Peace Prize, for its contribution ‘to securing the ground for
freedom, for justice and thereby for peace in the world’. On the occasion of the 30 anniversary
of Universal Declaration of Human Rights (1978) Amnesty International was awarded the UN
Human Rights Award.

To publicise its concerns and activities, Amnesty International supports a large scale publication
programme. The most influential and widely disseminated of its many reports is the annually
published Amnesty International report, which provides a country by country survey of Al’s
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work. The Amnesty International Newsletter, a monthly bulletin brings out updated monthly
reports ¢ fact-finding missions, details of arrest and release of political prisoners and reliable
reports of torture and executions. Amnesty reports on Kashmir conflict and the cold-blooded
killings of Muslims in Maliana (Hashimpura) township of Meerut by PAC (Provincial Arms
Constabulary) in 1982, are classic. The successive governments in India and Pakistan have
blamed Amnesty International for its bias but they often use its report against each other to prove
their points. Amnesty’s reports on Afghanistan, Kosovo, China, South Africa and East Timor are
cye openers and have been widely appreciated by world human rights fraternity.

Since Amnesty is a highly credible organisation, hence, it is necessary to know the aims and
objects of the organisation as amended by the 23rd International Council Meeting, Cape Town,
South Africa, 12-19 December 1997.

16.2.1 A Objects and Mandate

The object of Amnesty International is to contribute to the observance throughout the world of
human rights as set out in the Universal Declaration of Human Rights.

In pursuance of this object, and recognising the obligation on each person to extend to others
rights and freedoms equal to his or her own, Amnesty International adopts as its mandate;

To promote awareness of and adherernce to the Universal Declaration of Human Rights and other
internationally recognised human rights instruments, the values enshrined in them, and the
indivisibility and interdependence of ali human rights and freedoms;

To oppose irrespective of political consideration, grave violations of the rights of every person
freely to hold and express his or her convictions and to be free from discrimination, and ef the
right of every person to physical and mental integrity.

To oppose by all appropriate means:

a)  the imprisonment, detention or other physical restrictions imposed on any person by reason
of his or her political, religious or other conscientiously held beliefs or by reason of his or
her ethnic origin, sex, colour, language, national or social origin, economic status, birth or
other status, provided that he or she has not used-or advocated violence (hereinafter referred
to as ‘prisoners of conscience’). Amnesty International shall work towards the release of
and shall provide assistance to “prisoners of conscience’;

b)  the detention of any political prisoner without fair trial within a reasonable time or any trial

procedures relating to such prisoners that do not conform to internationally recognised
norms.

¢)  the death penalty, and the torture or other cruel, inhuman or degrading treatment or
punishment of prisoners or other detained or restricted persons, whether or not the persons
affected have used or advocated violence;

d) the extra judicial execution of persons whether or not imprisoned, detained or restricted,
and “disappearances”, whether or not the persons affected have used or advocated violence.,

It is important to understand the working of an international organisation like Amnesty International.
How has it been able to retain its credibility despite criticism from the rightist element and
government in the third world. '
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16.2.1 B Methods

In order to achieve the aforesaid object and mandate, Amnesty International shall:

a)

b)

g)

h)

»

k)

m)

at all times make clear its impartiality as regards countries adhering to the different world
political ideologies and groupings;

promote (as appears appropriate) the adoption of constitutions, conventions, treaties and
other measures which guarantee the rights contained in the provisions referred to in Article
1.

support and publicise the activities of, and cooperate with international organisations and
agencies which work for the implementation of the aforesaid provisions;

take all necessary steps fo establish an effective organisation of sections, affiliated groups
and individual members.

secure the adoption by groups of members or supporters of individual prisoners of
conscience or entrust to such groups other tasks in support of the object and mandate set
out in Article 1;

provide financial and other relief to prisoners of conscience and their dependants and to
persons who have lately been prisoners of conscience or who might reasonably be expected
to be prisoners of conscience or to become prisoners of conscience if convicted or if they
were to return to their own countries, to the dependants of such persons and to victims of
torture in need of medical care as a direct result thereof;

provide legal aid, where necessary and possible, to prisoners of conscience and to persons
who might reasonably be expected to be prisoners of conscience or to become prisoners of
conscience if convicted or if they were to return to their own countries, and, where
desirable, send observers to attend the trials of such persons;

publicise the cases of prisoners of conscience or persons who have otherwise been
subjected to disabilities in violation of the aforesaid provisions;

investigate and publicise the disappearance of persons where there is reason to believe that
they may have been victims of violations of the rights set out in article 1 hereof;

oppose the sending of persons from one country to another where they can reasonably be
expected to become prisoners of conscience or to face torture or the death penably;

send inv'ffe?t";'gators, where appropriate, to investigate allegations that the rights of individuals
under the aforesaid provisions have been violated or threatened; ’

make representations to international organisations and to governments whenever it
appears that an individual is a prisoner of conscience or has otherwise been subjected to

disabilities in violation of the aforesaid provisions;

promote and support the granting of general amnesties of which the beneficiaries will
include prisoners of conscience;
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n)  adopt any other appropriate methods for the securing of its object and mandate.

To members of Amnesty International, the individual prisoners are important; they do not work
1o change systems of government. To Jurther ensure impartiality, members do not work for the
release of prisoners of conscience in their own countries, except in cases of capital punishment
or refugee issues. This helps to eliminate suspicion of political motivation.

Volunteers still carry out most of Amnesty International’s work. T, hey write letters to governments
that are abusing the human rights of those who hold opposing viewpoints, whether through
imprisonment, harassment, threats, Physical mistreatment, torture, “disappearances”, or politically-
motivated murder. They staff tables at public events, passing out information 10 the public or:
prisoners of conscience and human rights issues. They organise demonstrations, write press
releases, found letter-writing groups at their churches or synagogues, and exercise their
intelligence and imagination in almost unlimited ways.

16.2.2 Human Rights Watch

Based in New York, Human Rights Watch (HRW) was initially known as Helsinki Watch when
it began its journey in 1978 with foundation offices in Europe and Asia. The objective of Human
Right Watch is dedicated to protecting human rights of the people around the world. “We stand
with the victims and activists to prevent discrimination, to uphold political freedom, to protect
people from inhumane conduct in war time and to bring offenders to justice.” The organisation
Investigates and exposes human rights violations and holds abusers accountable. They challenge
the governments and those who hold power to show examples of ending abusive practices and
respecting international human rights law. The organisation also enlists support of the public and
the international community to fight for the cause of human rights for all.

Apart from New York, the HRW has its offices in Washington DC, London, Belgium, Moscow,
Dushanbe, Rio de Janeiro and Hong Kong. It has its divisions covering Asia and Africa, Americas
and the Middle East. In addition it includes three thematic divisions on arms, Children’s Right
and Women’s Right.

In 1998, Human Rights Watch brought out an excellent report on the plight of India’s 160 million
untouchables. It was for the first time that an international organisation did spend its energy and
time to investigate the plight of Dalits in India in which the research head of the HRW Ms. Smita
Narula did travel all over India and met about 300 Dalit activists and organisations and presented
a huge report which exposes the so called democratic power being delegated to Dalits. The report
Is an eye-opener. The credibility of HRW lies in its proven and total commitment to the cause
of human rights and in its persistent stand for not taking any government and official support in
various campaigns. )

16.2.3 Foodfirst Information & Action Network (FIAN) International

Human Rights are not civil and political rights alone. In the growing realisation about the
Economic, Social Cultural Rights FIAN began to work since 1986, to highlight the Right to Food
in the developing and third world countries, It has its International Secretariat at Heidelberg town
of Germany. FIAN is also a consultative member of the UN Committee on Economic and Social
Rights. FIAN believes that today, hunger and malnutrition are mainly caused by violations of the
right to feed oneself rather than Just lack of food. The work of FIAN is primarily based on Article
11 of the International Covenant on Economic, Social and Cultural Rights (ICESCR) which spells
out the inalienable right of every one to adequate food. The right to feed oneself is derived from
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several human rights related to the right to food, for instance, right to work, the right to housing
and peoples’ right to self-determination. :

FIAN approaches the problem of hunger and malnutrition by fighting oppression. No matter who
stands behind the oppression, the ultimate responsibility for such acts always lies with the
government.

The International Secretariat of FIAN takes up the cases of violation of Right to Feed Oneself,
mostly concerning the land rights of the landless peasants and agricultural workers including the
indigenous people. FIAN not only brings out reports on the issue of violation but it also does the
necessary campaigns like Urgent Actions and Hotlines which are in the form of protest letters to
the relevant parties from its sections, co-coordinators and the individuals. And these have met
with huge success. Another important work that FIAN is involved in is lobbying in the United
Nations, like the case for an Optimal Protocol to the ICESCR and parallel reporting on various
violation issues. FTAN has not only presented parallel reports from various countries but also
sensitised their issues at the international level. For the past few years, FIAN has been involved
in Humnan Rights Education programme with special emphasis on Economic, Social and Cultural
Rights, which have been side lined by the human rights organisations and academics in their
programmes. The role of FIAN during the World Food Summit in organising a parallel NGOs
met and formulating plans have been lauded by the FAO. The FIAN publishes a number of
documents and related material in English, German, French, Spanish and Hindi. FIAN has its
presence in more than 50 countries of the world including its presence in three Indian States of
Tamilnadu, West Bengal and Uttar Pradesh.

FIAN’s development is an answer to the urgent appeals which the poor, struggling for their
fundamental human rights, have been addressing to the world public for years. The initiative
which eventually led to the founding of FIAN was taken by a few members of Amnesty
International in the Heidelberg region in Federal Republic of ‘Germany. This was often at the root
of Amnesty’s cases. Spokesperson of the poor had repeatedly called for such an initiative, like
Helder Camara, for example, in his ‘Appeal to Amnesty’ in 1979.

16.2.4 The Commonwealth Human Rights Initiative (CHRI)

It is an independent international NGO mandated to promote the practical realisation of human
rights in the countries of the Commonwealth.

It aims to promote awareness of, and adherence to the internationally recognised human right
norms, the Commonwealth Harare Principles of 1991 as well as domestic instruments supporting
human rights in Commonwealth member states.

Launched in 1987 by six Commonwealth associations qi{d originally based in London; in 1983
CHRI moved its headquarters to New Delhi. 7

It happened when these activists decided to form FIAN in order to go to the roots of the problems
of poverty and related violations of human rights. CHRI adopts an approach similar to that of Al
in the sphere of civil and political rights, to make available right to food security to the hungry
and under-nourished.

CHRI is one of the few international human rights organisations which have been head quartered
in the developing South.
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Human Rights education and advocacy are the core themes of CHRI’s activities the aims and
ends of all its reports and investigations.

CHRI lays emphasis on working in close collaboration with human rights commissions,
understanding their functioning, disseminating information about them and encouraging interaction
between them and the communities they protect. Besides addressing issues of capacity building
(like these), CHR: has also launched initiatives for targeted human rights education for police and
- common people.

CHRI’s fact finding missions not only highlight growing and continuing violations of human
rights in a specific Commonwealth country, but also accesses the nature of infringements, and
advocate for early adherence to international norms.

Every two years since 1991, CHRI publishes its report on the human right situation in
Commonwealth States which is kept ready before the Commonwealth Summit. CHRI Quarterly
Newsletter is a reflection and review of CHRI’s on-going activities.

16.2.5 Anti-Slavery International for the Protection of Human Rights

An International NGO in Consultative Status with UN ECOSOC (Category 11), ILO. UNESCO,

UNICEF, the NGO is also known as the Anti-Slavery Society and has 1800 individual members
in 43 countries.

Founded ir 1839 as the British and Foreign Anti-Slavery Society, the organisation was amalgamated
in 1909 with the Aborigines Protection Society. The Society works to eliminate all:

Forms of slavery, including forced labour, -
To promote well being and defend the interests of the oppressed and threatened indigenous and
other peoples,

To promote human rights in accordance with the principles of UDHR,

The society participated in activities that led to the adoption of the League of Nations Convention
on Slavery and the UN Convention on Slavery (1956) and in the appointment of the Working
Group on Contemporary Forms of Slavery.

In 1989 Session, the UN Sub-Commission on Prevention of Discrimination and Protection of
Minorities (Resolution 1989/1940) congratulated the Anti-Slavery Society, ‘the oldest human
rights organisation in the world’, on the occasion of its 150% anniversary noting ‘the great
contribution that the Anti Slavery Society has made to the cause of the human rights over the last
century and a half by its tireless ‘advocacy, research and concern for indigenous peoples as well
as those suffering from the abuses of slavery and slavery like practices’ ... ‘the important and
continuing vital work the Society does in maintaining its global programmes and providing
information to the Sub-commission’ ... and the need for these valuable sources to be maintained.
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( Check Your Progress 1

1) Define the new concept of development.

.................................................................................................................

2)  Indicate True or False:
A)  Dams displace people who are mostly tribals and poor.
B)  Doomsters predict a happy future for the world.
C) In 1977, Amnesty International was awarded Nobel Peace Prize.
D)  Human Rights Watch was earlier known as Helsinki Watch.

3)  Match the pairs:
NGOs  Functions/activities

A) 1 Amnesty International 5. Capacity building

B) 2. CHRI 6.  Dalit Rights

C) 3.  HR Watch 7. Prisoners of Conscience

D) 4 FIAN 8. Rights of the landless peasants.

16.3 NATIONAL HUMAN RIGHTS ORGANISATIONS

National NGOs focus on the issues which are the concern of international human rights, but
which revolve around national legal system or policies. Such organisations take up a variety of
causes: rights of marginalised sections, rights of the disabled, rights of minorities, rights of dalits
and tribal, and all other rights in furtherance of the international covenants.

The number of organisations with specific concern for civil liberties and democratic rights, is
growing. Such groups defend hurnan rights through five major activities:

1. Fact finding missions and investigations,

Public interest litigations,

Citizen awareness programmes,

Campaigns

Publication of literature on their movements and organisations

Lobbying with Government and national institutions on human right issues.

Sk

Through their activities, these groups have raised three kinds of issues for national as well as

global attention and action:

1. Violation of human rights by the State,

2. Denial of Constitutional rights of the citizens owing to inefficient functioning of government
institutions,

3. Social and economic constraints which restrict realisation of human rights, i.e., violence in
the family, oppression of tribals and dalits.

There organisations have had an impact in mitigating some sources of oppression and sensitising
the issues confronting the nation. Some of the prominent natural human right groups are the
following:
A. Regarding Civil Liberties:

I. People’s Union for Civil Liberties
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2. People’s Union for Democratic Rights
B. Environment and displacement related issues:

L. Chipko movement

2. Narmada Bachao Andolan

3. Fishermen’s movement

16.3.1 People’s Union for Civil Liberties (PUCL)

People’s Union for Civil Liberties or simply PUCL was formed in 1976 against the suspension
of civil and democratic rights during emergency by Late Shri Jai Prakash Narain. It was
formerly called People’s Union for Civil Liberties and Democratic Rights and was not a
membership organisation. The idea behind PUCL was to create a movement in favour of civil
liberties in India among all the political parties in India. It is a broad based organisation seeking
to bring under one roof, political parties and groups subscribing to diverse ideologies. Some of
the ideologues thought that after emergency was over, their work was finished and hence there
was no question for fighting on the issue of democratic rights. But a large number of intellectuals
thought that threat to civil liberties was not an aberration to our culture and hence there should
be an organisation which could work as monitoring body. It goes to the PUCL’s credit that the
proposed bill of ‘Preventive Detection Act’ by the Janata Party home minister late Charan Singh
had to be withdrawn by the government.

PUCL became a membership organisation at an All India Civil Liberties Conference held in New
Delhi on November 22-23% 1980.

The Aims and Objects of this organisation are:

-

a)  to uphold and promote by peaceful means civil liberties and the democratic way of life
throughout India,

b)  to secure recognition to the principle of dignity of the individual,

¢)  to undertake a constant review of penal laws and the criminal procedure with a view to
bringing them in harmony with humane and liberal principles,

d)  towork for the withdrawal and repeal of all repressive laws including preventive detention,
e)  to encourage freedom of thought and defe:nd the right of public dissent,

f)  to ensurc freedom of press and independence of mass media like radio and television,
g8)  to secure the rule of law and independence of the judiciary, -

h)  to make legal aid available to the poor,

1) to make legal assistance available for the defence of civil liberties,

j)  to work for the reform of judicial system so as to remove inordinate delays, reduce heavy
: expenses and eliminate inequities, '

k)  to bring about prison reforms,
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)  to oppose police excesses and use of third degree methods,
m) to oppose discrimination on the ground of religion, race, caste, sex or place of birth,

n)  to combat social evils which encroach on civil liberties such as untouchablhty, casteism and
communalism,

0) to defend in particular the civil liberties of weaker sections of seciety and women and
children, and

" p) todo all acts and things that may be necessary, helpful or incidental to the above aims and
objects.

The PUCL has framed a seven-point Charter of demands concerning rights of people and basic
elements of rule of law in keeping with the spirit of the Constitution. These demands include civil
and political rights, right to information and elimination of executive interference in appointment
in judiciary. It has also called upon lawyers in all parts of the country to form appropriate bodies
for protection of civil liberties.

The role played by PUCL in the 1984 Punjab crisis was exceptional. The PUCL reports on the
Meerut disturbances, on Kashmir, the anti-Sikh riots in Delhi, Bokaro and Kanpur and the post
Babri demolition riots in various parts of India especially in Mumbai are extra-ordinary. The
organisation has a monthly newsletter named PUCL Bulletin being edited by Dr.R.M. Pal, which
is perhaps the only journal being regularly published in the field of human rights. Some important
members of PUCL have been Justice V.M. Tarkunde, Prof. Rajni Kothari, Justice Rajendra
Sachar, among others. PUCL also organises annual lectures on the human rights issue. Its
membership is open to all upon paymént of membership fee of Rs.50/- per annum. PUCL has
" branches set up in many states of India. The state committees look for the cases of human right
violations. Strictly speaking, PUCL is not an NGO and hence there has never been any news
about PUCL campaign on human right education or something else. The reason for this is that
PUCL by nature is not a system but a group of intellectuals who have concern for the human
rights. It does not receive funding from abroad and that is why most of its members have been
drawn from among academics, lawyers, former judges and journalists. It could not become a
mass-based organisation as well, since most of them who have been at the helm of affairs were
not full time activity members, but concerned members, but concerned members from all walks
~ of life. Nonetheless, PUCL’s reports on the human rights violations in India have been widely
appreciated, though the activists have faced the ire of the government of India which blamed for
them for supporting secessionist movements in Kashmir and North-East. The Uttar Pradesh (UP)
PUCL fought the cases for the rape victims of Muzaffar Nagar firing case in which PAC Jawans
molested and raped the Uttarkhand women’s activists who were coming to Delhi to participate
in a rally on October 2™ 1994. The UP high court ordered a compensation of ten lakh rupees to
‘every women who was raped, which was the highest compensation amount awarded by any court
in India, though the high court order was vacated later by the Supreme Court.

16.3.2 People’s Union for _Democi“atic Rights (PUDR)

PUDR was a pan of PUCLDR till emergency was over. However after the new government took
over in 1977 under Morarji Desai, a section of PUCLDR felt that their work was over as the threat
to civil liberties and democratic rights receded after emergency. It is also said that some members,
especially the left-wing elements found it difficult te adjust inside PUCL which allegedly was
captured by the right-wing elemients. The former formed PUDR. PUDR brought some of the best
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reports on the problems of dalits and tribals for the past few years. On the anti-Sikh riots in 1984,
the PUDR ‘eam worked in close collaboration with PUCL. Late Gobinda Mukhoty was among
the founder leaders of PUDR. PUDR is not a membership organisation and is basically based in
Delhi. It is a group of concerned citizens mostly from the academic fraternity having a particular
ideological leaning. Unfortunately, due to concentration in Delhi and among the academic and
legal world, the organisation could not attract the attention of the ordinary human rights activists.
students and others. As with PUCL, PUDR also has no systematic structure.

16.3.3 Chipko Movement

Chipko Movement is a tribute to the strength of Uttarkhand women struggling to save their
environment in the hill region of Uttar Pradesh which was endangered by the timber mafia
illegally cutting the forest wood in collusion with the revenue officials. And it was started by nonc
other than a village woman named Gaura Devi in 1968. It was the first occasion in which women
participated in a'major way independent of the male activists and without being biased to any
ideglogical consideration. It was organised by women who were basically agricultural labourers
against the contractors.’ They were defending their traditional forest rights against the state
encroachment. Later on Sunder Lal Bahuguna became the main leader of the movement against
deforestation and illegal state patronage to the contractors threatened the ecological system of the
Himalayan region. They fought against the deforestation in the Himalayan region and asked the
people to protect it. The women folk especially after their anti-liquor campaign in Uttarkhand
became quite active in the entire Chipko movement. Chipko means clinging to the tree. The entire
women activists in Tehri clung to the forest trees and threatened the timber mafia with dirc
consequences if they tried to cut the trees.

Chipko is not an NGO movement nor is there a structured organisation in Uttarakhand on this
issue. This was a spontaneous response of the people of Uttarakhand towards their agajnst
ecological degradation being caused by the various government schemes.

Succumbing to the people’s pressure in the entire hill region, the Government of Uttar Pradesh
formed a committee to study the impact of Himalayan deforestation in 1970 which included some
of the prominent social activists of the hills including Mr. Govind Singh Negi and Mr. Chandi
Prasad Bhatt. In 1977, this committee finally submitted its reports suggesting that massive
deforestation is the main cause of floods, unemployment and economic backwardness of the
region. After the report, the government prohibited the cutting of the trees through private
contractor system and commercial felling for a period of 10 years. In the following years, the
movement demanded as to who should control the forest resources and how a regular supply of
water and fodder be ensured for the people of the area. Bahuguna also became a more active
leader of the movement with his regular interaction with intelligentsia and local populace on the

one hand and with his symbolic fasts and ‘Padyatras’ to arouse people’s consciousness, on the
other.

16.3.4 The Fish Worker’s Movement

The fish worker’s movement is one of the most dynamic movements for the rights of fishermen
all over the country which has transcended the caste and religion barriers. This movement has
also brought to the fore the importance of protecting the rights of marginalised people from the
continuous onslaught of the multi-national companies. This also brought to the fore the danger
of development in the traditional society like India which has failed to protect the people who
have stuck to traditional occupations. In a way, fish worker’s movement also give vent to the
anger of those artisans whose occupation is under threat from the impact of new-economic
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policies. Fish workers were not considered as landless agricultural labourers and no trade union
in India was ever ready to fight a battle for them, whereas mechanised trawling system introduced
for more quantities of fish harvesting endangered the livelihoods of masses of fisher man and
woman. '

“Qver fishing accentuated the crisis because several species of fishes disappeared from the marine
bed and the fishing period got shortened. Within a span of two to three decades, the fishery
resources and the economy fell into a crisis which the developed countries experienced around
50 years ago.” The technological advancement of fisheries sector created a havoc with the
traditional fishermen as it threatened their livelihood and placed them at the mercy of money
lenders, businessmen, exporters and transnational corporations. As usual, it became too difficult
for the fish workers to cope with this modernisation process which he could ill afford to do. For
the government, modernisation process was a means to earn huge foreign exchange which '
according to them was hitherto untapped from this important sector.

Fish workers from different states have been fighting for their rights from the seventies after the
modernisation process in this sector began. Kerala, Kamataka, Goa, Tamil Nadu and Maharashtra
were the states where fish workers united and formed unions to fight against the onslaught of the
modemisation process. In 1978 different associations and unions of fishermen from different
states came to join hand and formed a “National Fish Worker’s Forum” to strengthen the local
level movements, spread this movement to other states and supported the cause of small
fishermen whose interests were adversely getting affected by the so-called modernisation process
in the fisheries sector. ‘

Another important aspect of fish worker’s movement is its ecological concern. Big trawlers which
have been involved in commercial fishing in the Indian sea are known to release chemicals into
the sea disturbing the delicate sea ecology. Accordingly, the fishing for commercial gain is short
sighted and would finish the fishing sector in India very soon since the chemicals are equally
dangerous for the growth of sea animals including fishes. The commercial market is involved in
over fishing and without any environmental concern. After the 90s when the country embraced
the new set of global economic policies, this sector has been hard hit. The government has not
only allowed but also leased out important places to trans-national-national corporation for
shrimp cultivation. This situation has worsened the already deteriorating condition of traditional
fishing sector in India. The fish workers are up in arms against their onslaught of the new world
order. The leader of fish worker’s movement in India, Thomas Kutchury was awarded the
prestigious Magsaysay award for his outstanding work for the cause of fish workers in India.

16.3.5 Narmada Bachao Andolan

In 1985, Medha Patkar, a 30 years old activist was assigned a project by Tata Social Institute,
Mumbai to look into the problems of the adivasis or tribals of Narmada Valley, supposed to be
submerged by the Sardar Sarovar Project. But the more Patkar worked on her thesis, the more
she got interested in the problems of the poor tribals. And finally, she left her survey and joined
the activists struggling for the compensation for the displaced people. To acquaint herself with
the problems of the displaced tribals, Patkar travelled by foot, but and broad throughout the nearly
200 kilometre long submergence zone, living with the people to be displaced, listening to their
fears for the future, and urging them to organise to force the government to respect their

rights.

In 1986, Narmada Dharangrast Samiti was formed in the area mainly by activists, journalists,
students who were concerned with the plight of the adivasis. Patkar with her oratorical skill and
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capacity building network, attracted a large number of youth to join the programme of NDS. The
NDS wns fighting for-the compensation of the displaced people.

When it became clear that the government’s claim about the project beneficiaries were fraudulent
and that the costing of the project was too high and the government has no policy for the
displaced tribals and that their resettlement is impossible, the NDS and its at six rallies organised
simultaneously in the three affected states (Gujarat, Madhya Pradesh and Maharashtra) on August
18, 1988, to announce their total — but strictly non-violent — opposition to the dam.

According to NBA, the controversial Narmada Valley Development Project comprises 30 large
dams, 135 medium dams and 3000 small dams on the Narmada and her tributaries. Almost all
the people on both sides of the bank of Narmada would lose their land and houses. About
1,00,000 people would be uprooted from their land, homes, culture and livelihood. Sardar Sarovar
is one of such.dams to be buili over Narmada. It is being built in Vadgam in Baharuch district
of Gujarat and would submerge around 245 villages and the forests, lands and homes of over 2.5
Lakh people in Gujarat, Maharashtra and Madhya Pradesh.

In May 1990, the Adivasis demonstrated in front of the Prime Minister’s residence. In Junc 1992,
the World bank’s independent review commission published Morse Commiittee report which
recommended the Bank to withdraw from the project. In April 1993, the World Bank withdrew
from the project. On August 5%, 1993, the government of India constituted a 5 member review
panel for the Sardar Sarovar Project. On Jahuary 30", 1998, the Government of Madhya Pradesh
constituted a review committee on Maheswar Project with stoppage of big dams on Narmada.

The issuc of Narmada is not only related to the problems of Adivasis who have always been at
the receiving end from the state but also have wide environmental implications. And that is why
not only the intellectuals and activists from India but also from abroad have wholeheartedly
supported the Narmada Bachao Andolan. Narmada bachao Andolan has thus become the symbol
of the right of the Tribals on their land and water. This also confirms how the modemn
developments have becn anti-Tribal and anti-environment.

164 FUNCTIONS OF HUMAN RIGHTS NGOs

Human Rights Organisations do the following functions:

1. Monitoring of Human Right Violations: The utmost duty of human rights NGOs is to
monitor the violation of human rights in countries. By monitoring the violations, the NGOs
are able to sensitise the issue before the world community and help create an international
opinion so that the government of that country initiate a dialogue with the voluntary groups
and take appropriate action regarding the same.

2. Documentation: The second most important task human rights NGOs are doing these days
1s to document the events of atrocities. For this, they not only depend on their own first
hand reports but also depend on the local organisations, regional newspapers, the reports
of other organisations including the official reports if there are any. Documentation helps
the NGOs to formulate their strategies and present a better understanding of the problem.

3. Lobbying: Lobbying is another important task that human right NGOs have been involved

in. Most of the cascs of lobbying are where the third party is involved. After the
globalisation process began in the third world countries, a large number of projects are
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being funded by the developed world. In many countries locai NGOs and people’s
movements have been waging a war against some of the projects which have been funded
either by the developed countries or global institutions like the World Bank or International
Monetary Fund. In this case, the human rights organisations’ lobby for the people if there
is any kind of human rights violation due to the funding of a project. For example, the
Sardar Sarovar Project on Narmada, the Project has been funded by the German government
and the World Bank. It is reported that after persuasion of the Narmada Bachao Ardolan,
these institutions have withdrawn from the project and the Indian government is doing the
same on entirely on its own efforts. -

Preparing Parallel Reports: All the world Governments who have ratified the two
International Covenants on Civil and Political Rights, and Economic Social and Cultural
Rights are supposed to submit their reports in Geneva on human rights situation in their
respective countries. We know how government reports are prepared and how the documents
are fudged. Keeping this in view and to ensure more transparency, the UN Human Rights
Commission has allowed the NGOs to prepare independent reports of the countries. These
are called Parallel Reports. These parallel reports are presented every year in Geneva during
March and August when the Sub-commission hears petitions from the states and NGOs.
Reports of NGOs are always taken seriously because there are always doubts over the
reports presented by the government agencies about the conditions related to human rights
in their countries.

Human Rights Education: An important work the uman rights NGOs have been taking
up these days is ‘human rights education programme’. The programme is aimed at the
vulnerable sections of society as well as to educate those in the power who are supposed
to implement the national laws. Due to their ignorance as well as arrogance they often
violate their own framed laws, hence the human rights groups take up such educational
programmes to teach these individuals/sections their duties towards the vulnerable sections.
Human rights education is not only the national and international laws but also they discuss
about the social movements in various countries.

Campaigning: International and National human rights organisations have found campaigning
a very important and effective tool to sensitise people on human rights issues. Even the
government bodies such as police and Panchayats have started campaigning for their cause.
After the human rights organisations take up certain causes which they consider important
to create public awareness and-opinion so that government acts on that. Human Rights
watch in collaboration with Ford Foundation and: various Dalit groups have launched a
campaign about the Dalits rights. ‘Dalit rights’ are Human Rights. The Watch sent its team
to various places of India to interact with Dalit intellectuals, activists and ordinary Dalits
and publicised the issue internationally by publishing an excellent report on the plight of
Dalits in India. Similarly, FIAN has organised International Solidarity day with the landless
peasants of Brazil who were the victims of high-handedness of their government. On April
19%, 1998, FIAN activists all over the world staged protest march and handed over
memorandum to Brazilian embassies in their respective countries. The result was that the
Brazil government became serious about the issue and issued notices to their own agencies.

Case Studies: Sometimes the NGOs ask their representatives to do-a case study of certain
situations which cause human rights violation. Human Rights Watch report on Dalits is a
compilation of case studies. FIAN International also involve itself in case studies and last
year the Tamilnadu section of FIAN did extensive work on the suicide of farmers in Andhra
Pradesh and Karnataka.
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1)  Name two influential NGOs who do not deal with human rights education directly.

Check Your Progress 2

2)  Go to two NGOs and list the type of activities they do in the light of the functions you have
read about human rights NGOs.

3)  Match the following pairs:

1.  Chipko Movement

2. NBA

3. FIAN (TN)

4 Fish Workers’ Movement

Study of suicide of farmers
Struggle against MNCs
Displacement of Tribals
Clinging to trees
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4)  Associate the following columns:
Activists , NGOs

A Rajni Kothari 5.  Fish Workers’ Movement
B 2 Gobinda Mukhoty 6.  Chipko Movement

c 3 Thomas Kutchury 7. PUCL

D 4 Sunderlal Bahuguna 8. PUDR

16.5 LET US SUM UP

In this Unit, we got to learn the nature and functioning of some select NGOs both national as well
as international. It is important to remember that these NGOs represent a sample and is exhaustive
or representative. The purpose was to show how and what the NGOs do, against human rights
violations. Some of these NGOs, it may be noted, are not properly organised as a system and
some have nothing to do with violations of civil security (i.e., against state’s law and order

machinery). The important thing which has been highlighted in this discussion about NGOs is that
all human rights are meant for all.

Over the years, the NGOs have also systematised their functions and roles. This helps in
furthering the cause since, with articulation and clarity, NGOs  can network their efforts for
campaign and advocacy. The main purpose is not necessarily to confront the state; often NGOs
have been filling in where the State may have forgotten or overlooked a particular area in
reaching for its people. It is, therefore, not advisable to form an impression from its name that
these voluntary bodies are necessarily against the government of the day because they are called
‘non-governmental’. NGOs have earned in the process a rare credibility, as their parallel reports
on human rights violations have become more acceptable to the UN bodies over these years.
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16.6 KEY WORDS

Doomster pessimist, alarmist

Global Civil Society a worldwide society with certain common rules of healthy living
Chapters branches

Solidarity unity

Extra-judicial without going through prescribed judicial procedures
Advocacy fight a case on sustained basis

Amalgamated mixed, joined

Lobbying mobilise support

Aberration exception

Third degree methods cruel and illegal methods

Fudge fake

16.7 RECOMMENDED READINGS

Ian Smillie, The Alms Bazar, IT Publications, 1995. -
Edward Lawson, Encyclopaedia of Human Rights
Mahbul Ul Haq, Reflections on Human Development

16.8 ANSWERS TO CHECK YOUR PROGRESS EXERCISES

Check Your Progress 1

1) Non-economic. variables, human development.
2) A (T), B(F), C(T), D(T)

3) A(17), B(25), C(36), D(48)

Check Your Progress 2

1) PUCL, PUDR

2) Discuss with their functionaries — What they aré doing and what they can do more.
3) A(18), B(27), C(35), D(46)

4) A(17), B(28), C(35), D(46)
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